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ESA Consultation Papier – Taxonomy-related sustainability disclosures (JC 2021 22)
Draft regulatory technical standards with regard to the content and presentation of sustainability disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088

The Division Bank and Insurance of the Austrian Federal Economic Chamber, as legal representative of the entire Austrian banking and insurance industry, appreciates the possibility to comment on the above cited Consultative Document. We would like to note the following comments and remarks.

Question 1: Do you have any views regarding the ESAs’ proposed approach to amend the existing SFDR RTS instead of drafting a new set of draft RTS? 
We support the “single rulebook” approach. Consistency is needed in the methods, definitions and the use of the “green asset ratio” under Article 8 of the Taxonomy Regulation and SFDR RTS. For sake of clarity one RTS would be appreciated. 
However, we are concerned that ESA´s report under Taxonomy-related product disclosures, amending the existing SFDR RTS, will be finalised only after the Commission´ endorsement of SFDR RTS submitted by ESAs in February. In any case it is not expedient for the two SFDR-RTSs to come into force at different times. It is unlikely that the RTS on taxonomy-related Disclosure will be finalised and published before the summer, which means an implementation period of less than 6 moths if the application date 1.1.2022 remains unchanged. 
Since the templates have to be implemented IT-wise, which requires a certain period of lead time (at least 6 months), consideration should be given to postponing the applicability of the whole RTS to summer 2022. Otherwise, the institutions would have to implement the templates of the first RTS and then change them again when the second RTS becomes applicable. Since the templates are mandatory, they cannot be implemented on the basis of the draft of the second RTS, as this would risk violating the law if the second RTS should be delayed or amended.
For these reasons, both RTS should come into force in the middle of 2022 at the earliest. Due to the necessary technical implementations, the implementation is time-consuming and complex. It also requires an exchange with data providers in order to be able to select the appropriate one.  The corresponding tools are still being developed or are being set up. Therefore, we urge the ESAs to work with the Commission in ensuring that the technical standards are endorsed as a single rulebook instead of producing two separate sets of rules. 
In context of the operational implementation challenges relating to the Taxonomy greet asset ratio disclosures by financial undertakings, we would recommend a transitional, best-effort approach in the first year of the application of the Taxonomy Regulation. Such a transitional period would help investors address the uncertainties related to the calculation of green asset ratios stemming from the lacking availability of ESG company disclosures, non-availability of data against the Taxonomy DNSH and overreliance on sector-based coefficient methodology developed by the JRC.   

Question 2: Do you have any views on the KPI for the disclosure of the extent to which investments are aligned with the taxonomy, which is based on the share of the taxonomy-aligned turnover, capital expenditure or operational expenditure of all underlying non-financial investee companies? Do you agree with that the same approach should apply to all investments made by a given financial product? 
We agree that a share of investments as a ratio of eligible assets that are Taxonomy aligned is an appropriate indicator. The choice of indicators should be aligned with the forthcoming Delegated Act under Article 8 of the Taxonomy Regulation, which will determine the calculation methods, eligible assets in the denominators, and the role of CapEx in deriving the green asset ratio of financial undertakings. 
In the current data environment, the turnover is probably the most relevant indicator. However, CapEx could become a metric with an equal footing as the turnover. CapEx is a crucial metric because it reflects new, incremental green investments in the economy, filling the existing investment gap, which is especially relevant to companies in transition. In this context, the Consultation Paper should take into account the recent recommendations of the Platform on Sustainable Finance on forward-looking metrics to be published by companies. According to the papers´ recommendation, product developers can choose whether to weigh a company in a fund portfolio based on the share of Taxonomy-aligned Turnover, or the Taxonomy-aligned CapEx. 
Prescription of the Turnover as the only relevant indicator would also run contrary to the TEG Final Report, which stated that revenue cannot be counted towards climate adaptation, as this is a continuing process. Furthermore, the proposed calculation method is not consistent with the latest proposal method in relation to the EU Ecolabel for financial products. It is essential for both calculations to be consistent to not create an additional administrative burden producing different %’s – one for SFDR Taxonomy product disclosures and one for the EU Ecolabel.  
Therefore, one indicator to be applied to all investments should not be imposed. In view of the recently published MiFID II amendments, it should be noted that the indicators must be practically applicable for all financial instruments according to MiFID II and not just for financial products according to SFRD. Financial undertakings should have the possibility to use the indicator (Turnover or CapEx), which seems most relevant. In an ideal situation, CapEx would be used for companies in transition and Turnover for companies achieving higher revenue alignment.  
Nonetheless, we note that use of CapEx might introduce heterogeneity issues to the data summed in the numerator of the ratio, which would need to be addressed. To avoid the risk of greenwashing, the use of forward-looking CapEx should be encouraged only if the Article 8 DA introduce measures enhancing the reliability and comparability of company decarbonisation plans.

Question 3: Do you have any views on the benefits and drawbacks of including specifically operational expenditure of underlying non-financial investee companies as one of the possible ways to calculate the KPI referred to in question 2? 
The disclosure and availability of the OpEx indicator by economic activities is not uniform and comes with several accounting challenges for non-financial undertakings. The inclusion of mandatory OpEx disclosure would be disproportionate also to the original Taxonomy regulatory text, which rightly considered “CapEx and, if relevant, OpEx”. The rationale behind “if relevant” was to allow for including operational expenditures inherently linked to a project. In this context, a general requirement to report on all OpEx, albeit well intentioned, would constitute a barrier for companies given the high accounting difficulties to allocate operational expenditures to NACE codes and to adjust internal accounts to such a classification. 
We therefore recommend reverting to the original text: “CapEx and, if/when relevant Opex” which will ensure its inclusion at the project financing level where and when it is appropriate and meaningful.

Question 4: The proposed KPI includes equity and debt instruments issued by financial and non-financial undertakings and real estate assets, do you agree that this could also be extended to derivatives such as contracts for differences? 
Considering the large scope of derivatives (future, forwards, options, Total Return Swaps, convertible bonds etc.), the nature of their underlying (indices, interest rates, securities, currencies, cash etc.), purpose (strategic vs. tactical) and their potential usage (exposure, hedging, arbitrage), answering this question is not straightforward. 
Given the complexity of derivative financial instruments, their potential inclusion in the green asset ratio could raise several technical questions and lead to disproportionate reporting requirements (leverage or short positions, full exposure or residual exposure or delta equivalent exposure, collateral received or posted, etc.). The relevance of derivatives in KPI calculation must be assessed instrument by instrument. For example, for futures, calculation of the MSCI ACWI would require decomposing it into 3,000 constituents, measuring each one at the respective weighting, and building it back up again. Logistically, this would be difficult for market participants and overly complicated, especially with regards to estimating the underlying data. 
A judgement on derivatives is in that context important in terms of the impact they have in a portfolio and product context but also in terms of linkage to a specific wrapper structure whose ESG quality they potentially help determining. 
Stand-alone derivative (or products essentially made up of stand-alone derivatives such as warrants and turbos) should not be described by the industry as promoting ESG purposes, these products should not be referred to as “leverage products”. Doing so could risk a misunderstanding that also other (structured investment) products with a leveraged component are being meant, too. Rather, these first-mentioned products could be referred to using the EUSIPA Map categories 2100-2300. When outlining the relevance of derivatives for promoting ESG purposes in a product or portfolio context, recourse should be taken on drawing a parallel to the significance of the secondary market in equity and debt instruments which as such is considered important for ESG purposes but neither leads to new liquidity flowing into existing assets.
The role derivatives from a manufacturer’s perspective have in terms of them being “key enablers” of a specific hedging/investment strategy which is of prime importance for the generation of yield in many financial products, should be marked up more clearly.  With specific regard to the SFDR’s current scope it was further remarked that as the SFDR applies to structured funds (in UCITs format), it could be argued that this creates a legislative precedence for structured products promoting ESG targets.”
It is also important to understand that Contracts for Difference (CFDs) should not be qualified as derivatives. In many geographies, notably the UK, investors commonly use CFDs to simply avoid stamp duty.  

Question 5: Is the use of “equities” and “debt instruments” sufficiently clear to capture relevant instruments issued by investee companies? If not, how could that be clarified? Are any specific valuation criteria necessary to ensure that the disclosures are comparable? 
The use of “equities” and “debt instruments” seems sufficiently clear to capture relevant instruments issued by investee companies. 

Question 6: Do you have any views about including all investments, including sovereign bonds and other assets that cannot be assessed for taxonomy-alignment, of the financial product in the denominator for the KPI? 
Although it might lead to better comparability, the inclusion of Taxonomy non-eligible sovereign exposures (and other classes, such as commodities) would be premature given that the EU Green Bond Standard and methodologies for assessing sovereign exposures are only being developed. 
Nonetheless, should the EU GBS develop a methodology for sovereign bond compliance with EU GBS, then these bonds should be calculated towards the numerators and denominator of the green asset ratio for the share of their earmarked, Taxonomy-aligned projects. Sovereign green bond issues for earmarked projects aligned with the Taxonomy should also apply, even if not compliant with the EU GBS. We believe this would also encourage the participation of sovereigns in green bond issuance.
However, conventional sovereign exposures should not be eligible because: a) there is no upstream allocation of the debt (budgetary principle of universality with a non-assignment requirement of public debt) and b) asset managers are not equipped to enforce the green earmarking from states.
We also note that mandatory inclusion of general sovereign exposures would significantly dilute the green asset ratio and unduly penalize funds with high exposure to this asset class.

Question 7: Do you have any views on the statement of taxonomy compliance of the activities the financial product invests in and whether those statements should be subject to assessment by external or third parties? 
We agree with the proposed statement of Taxonomy compliance, but we do not see a need for these statements to be supervised or audited by an external or third parties. In our view the market and standards are not mature enough to include third-party assessments. This could be included at a later stage when Taxonomy alignment will be part of the investment decision and will figure or will have to figure on a written basis in investment approval processes. That should cover participants in case of audits that would be conducted by internal or by supervisory authorities.
Moreover, this question relates also to the upcoming revision of the Non-Financial Reporting Directive (NFRD). According to the 2020 public consultation on the matter, the EU could impose stronger audit requirements for non-financial information in the revised NFRD. If the revised NFRD were to introduce stronger audit requirements, and financial market participants use the data published by non-financial investee companies in their non-financial reporting under Art. 8 of the Taxonomy Regulation, the information collected will benefit from better assurance, resulting in increased data quality and more trustworthy disclosures by financial undertakings as users of this information.
It should also be made clearer, if the disclosures by companies are meant here (Art 8 TR) and their confirmation or if the financial product has to be checked.

Question 8: Do you have any views on the proposed periodic disclosures which mirror the proposals for pre-contractual amendments? 
As companies begin to report their taxonomy alignment only in 2022, the periodic disclosures level 2 requirements should enter into application in 2023, given that investors will not have the data available for periodic disclosures yet in 2022. 
We agree that it makes sense to mirror the pre-contractual disclosures as laid down in the proposed RTS for the periodic disclosures, as it is important to ensure coherence with the structure of the SFDR RTS. 
However, certain sections of the reporting documents are not necessary mainly because they are merely a duplication of the content of the pre-contractual document. For ease of reading and also for keeping the spirit of a reporting document, we would welcome not to add too much information and not include the following headings: 
· “Environmental and/or social characteristics.”
· “What methodology was used for the calculation of the alignment with the EU taxonomy and why?”
· “Why did the financial product invest in economic activities that are not environmentally sustainable?”. 
We find that this question could lead to further confusion regarding what the Taxonomy is. The Taxonomy is not a rulebook and it does not require a minimum percentage of alignment and hence asset managers should not be obliged to answer why financial institutions continue to invest in Taxonomy non-aligned activities or activities not covered by the Taxonomy. For example, the Taxonomy does not cover social objectives the technical screening criteria have been based on existing EU regulations and standards, which may not be followed by companies operating outside the EU. We believe that this section should be replaced by a more qualitative disclosure for financial market participants to provide more context regarding their taxonomy green asset ratio. 
The products covered by the SFDR are diverse. For example, the information required in the RTS is easier to implement for funds than for individual portfolio management (e.g. the Point “What investment strategy does this financial product follow?”). For quarterly reports, for example, the qualitative information on each client would have to be filled in individually. This represents a major effort. It would be advantageous if a distinction could be made in the form of examples, at least in the templates.
The reference periods in the periodic disclosures on portfolio management can be extensive due to the quarterly disclosures. A clarification would be desirable here. 
The classification of the investment and risk sharing group in pension funds should not be based on the calculation of individual securities, but on the basis of the classification of the subfunds (share of Art 8 or Art 9 funds). The RTS primarily provide a set of rules for the methodology of the individual funds - but not the treatment of funds of funds, investment and risk groups or similar. If this methodology were to be used on a calculated basis for investment and risk sharing groups, not only would an individual title calculation be required at the level of the investment and risk sharing group, but these individual titles would have to be enriched with additional data such as the "green" company turnover. For such an investment and risk group, the disclosure of these key figures would entail both license costs for the data points and corresponding IT requirements. It should therefore be aggregated at the pension fund product level, as it is the task of the product providers themselves to classify their product as (not) sustainable.

Question 9: Do you have any views on the amended pre-contractual and periodic templates? 
The main unclarities are linked to interpretations of how to disclose the underlying information. 
In relation to the disclosed proportion of Taxonomy aligned investments, is it still unclear whether or not it shall be seen as a minimum proportion of the underlying investment or an expected average. We also see a challenge of how to disclose the underlying data from the investors if the Taxonomy alignment is based on Turnover, OpEx or CapEx. 
Concerning the point “What investments are included under “#2 Other”, what is their purpose and are there any minimum environmental or social safeguards?” of the templates it should be explained in more detail what exactly is understood by purpose (e.g. risk diversification, ...). Perhaps possible answers could be added here, or at least explanations which purposes are acceptable could be included in the recitals.
The point "Does this financial product take into account principal adverse impacts on sustainability factors?” seems confusing regarding Art 9 products, as PAI should generally be considered in the case of Art 9 products. It could also be understood that this only applies to the part of the investments that are not taxonomy compliant or only to “social Art 8 SFDR” products (= products with social characteristics). A clarification would be welcome.
The sample responses included in the first draft of the RTS were very helpful. It would be beneficial if sample answers were also provided here.
It is not clear why the legal identifier (LEI) has to be listed next to the product name at the beginning of the templates. The ISIN would make more sense here. If the product manufacturer has to be listed here, this should be done in a separate point after the one with the product name.
In view of the Commission's proposal for amendments to the delegated acts on MiFID, it would be more appropriate to include the consideration of PAI right at the beginning in the yellow box of the product information.
It should be specified where in the templates the sentence according to Art 6 last paragraphs TR (“The “do no significant harm” principle applies only to those investments….”) should be included. 

Question 10: The draft RTS propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR products (including Article 5 and 6 TR products which are a sub-set of Article 8 and 9 SFDR products). Do you believe it would be preferable to have separate pre-contractual and periodic templates for Article 5-6 TR products, instead of using the same template for all Article 8-9 SFDR products? 
One Template would be practicable. But the cross-references between TR and SFDR in the product classification or demarcation of products are not comprehensible or understandable.
The definitions should be simplified or the terms clarified. It is sometimes difficult to understand what the difference is between an Art 8 SFDR product with an environmental characteristic and an Art 6 TR products or an Art 9 SFDR product and Art 5 TR product. What exactly is an Art 6 TR product?  What is the difference between environmental characteristic and environmental objective exactly? Certain exclusion together with some active points are perhaps a characteristic. Also, it seems unclear if these characteristics already objectives.
Concerning Art 16a und 23a: here it is difficult to distinguish the products from each other, e.g. which products will fall under Art 16a para 1 lit b or 23a para 1 lit b.
It seems unclear, if the product note (“Art 6 TR Sentence”) has generally be made for Art 8 SFDR products even if they have only environmental characteristics but no sustainable investments and which product note has to be made in case of Art 8 SFDR Products with social characteristics (Art 6 TR or Art 7 TR).

Question 11: The draft RTS propose in the amended templates to identify whether products making sustainable investments do so according to the EU taxonomy. While this is done to clearly indicate whether Article 5 and 6 TR products (that make sustainable investments with environmental objectives) use the taxonomy, arguably this would have the effect of requiring Article 8 and 9 SFDR products making sustainable investments with social objectives to indicate that too. Do you agree with this proposal?
No.

Question 12: Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options?
Although this was mentioned in the impact assessment, we would like to reiterate the high burden placed on the Financial Market Participants to comply with the SFDR and Taxonomy disclosures requirements when trustworthy and comparable data on Taxonomy alignment is not available.


Yours sincerely,

Dr. Franz Rudorfer
Managing Director
Division Bank and Insurance
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