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Responding to this paper
ESMA invites responses to the questions set out throughout this Consultation Paper and summarised in Annex II. Responses are most helpful if they:
· respond to the question stated and indicate the specific question to which they relate;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by Friday 28th May 2021.
[bookmark: _Hlk65069037]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the steps below when preparing and submitting their response: 
· [bookmark: _Hlk65154841]Insert your responses to the consultation questions in this form.
· Please do not remove tags of the type <ESMA_QUESTION_ECSP_1>. Your response to each question has to be framed by the two tags corresponding to the question. 
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESMA_ECSP_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_ECSP_ABCD_RESPONSEFORM.
· Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading ‘Your input – Open consultations’ → ‘Consultation on draft technical standards under the ECSP Regulation’).


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. If you do not wish for your response to be publicly disclosed, please clearly indicate this by ticking the appropriate box on the website submission page. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper?
This Consultation Paper primarily of interest to crowdfunding service providers within the meaning of point (e) of Article 2(1) of the ECSP Regulation, competent authorities and other entities that are subject to the ECSP but it is also important for trade associations and industry bodies, sophisticated and non-sophisticated investors, consumer associations, as well as any market participant engaged in the provision of crowdfunding services

General information about respondent

	Name of the company / organisation
	Bundesverband Crowdfunding – German Crowdfunding Association
	Activity
	Non-governmental Organisation and Other Associations

	Are you representing an association?
	☒
	Country/Region
	Germany


Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ECSP_1>
The German Crowdfunding Association (Bundesverband Crowdfunding eV) represents the political and public interests of Crowdfunding platforms to the German Government, Parliament, Regulatory Bodies, Media and other Associations. It serves as a networking forum for the platform owner in developing best practices for the industry.
Our members have jointly intermediated a volume of more than a billion Euros in the past years and considering to apply for the ECSP-license in Germany. We strongly support the policy goal of the ECSP-R, which is to make it easier for companies to mobilize private investments across the European Union.
The association works in close cooperation with national and European networks and we collaborate closely through the AltFinator Policy Network with crowdfunding associations from other member states in Europe as well. The comments below reflect the discussions with our members as well as the exchange with other association in Europe.
We would like to thank ESMA for the opportunity to comment on the proposed Level-2-text and also for the practice of the open dialogue with the industry in the previous month. The same thanks we would like to also extend to the representatives of the European Commission, who were helpful in clarifying issues of uncertainty.
<ESMA_COMMENT_ECSP_1>




1. Do you consider that the requirements should be made more granular, notably to set a fixed deadline for CSP to handle a complaint and reply to complainants, in order to ensure a better and more harmonised investor protection?
<ESMA_QUESTION_ECSP_1>
The German Crowdfunding Association sees the requirements in Art 7 and the Annex III of the RTS as adequate. More granularity would not necessarily improve the consumer protection, as CSPs have to consider consumer protection laws in member states as well.
<ESMA_QUESTION_ECSP_1>

Do you agree that the list set out in Article 1(5) of the draft RTS sets out a sufficiently harmonised minimal level of requirements for the internal rules to prevent conflicts of interest?
<ESMA_QUESTION_ECSP_2>
The German Crowdfunding Association sees the list in Article 1(5) of Annex IV as sufficient to prevent internal conflicts. We would advise not to add additional requirements at this stage, in order to keep the incentives for CSPs to make use of the ECSP-R.
<ESMA_QUESTION_ECSP_2>

Do you agree that the requirements set out in Article 3 of the draft RTS provide for arrangements that balance adequately the need to protect investors with the objective to limit unnecessary burden for CSP?
<ESMA_QUESTION_ECSP_3>
"The German Crowdfunding Association sees the requirements in Art 3. of the draft RTS in Annex IV as sufficient to protect investors. 

The clarification that the "prominent place" referred to in the Level 1 text is a place that is easily accessible and easily found is welcome. The German Crowdfunding Association would suggest that the page stating possible conflicts of interest could be positioned with a link in the footer of the CSP website, next to the Imprint and Privacy Policy of the platform. This is where a user would expect them. Since possible conflict of interest also have to be mentioned in the KIIS, the investor can be easily pointed to the conflict of interest section by referencing the link to that specific page.

We would like to point to a few issues for clarifications with regard to Art. 8 of the ECSP-R.

The standard market practice is that SPVs referred to in Article 3 of the ECSP-R are managed by the platform on behalf of the issuers. Our reading of Article 8 is that SPVs managed by the platforms are allowed, since the SPVs is not the project owner referred in Art 8 (2). Therefore, we would like ESMA to clarify that SPVs managed by the platforms simply have to be mentioned and explained in the "Conflict of Interest" document on the website, as well as in the KIIS, but at the same time that NCAs cannot prohibit platforms from managing or administrating the SPVs.

The SPVs used by CSPs currently are simply “vessels” which have no economic interest of their own. They bundle the opinions of the investors and make it easier for companies to use crowdfunding, as it simplifies the cap table for further financing round. Because platforms set-up the SPVs on behalf of the project owner, the transaction costs are lower than when the project owner has to set-up and manage the SPV by themselves. 

The view that CSPs can administer and manage the SPVs on behalf of the issuer is also enforced by Art 3 (6) of the ECSP-R, which states that >Where a special purpose vehicle is used for the provision of crowdfunding services, only one illiquid or indivisible asset shall be offered through such a special purpose vehicle<. In Art. 2 (1) lit d) & e) ECSP-R, it is clear that the platform is the provider of crowdfunding services, and not the project owner as defined in Art. 2 (1) lit h). 

Since the Level-1 text clearly identifies the project owner in Art. 2 (1) lit h) ECSP-R, it would be clear that the SPVs is not the project owner, even though it issues the securities or loans to the investors and then transfers the investments to the project owner. Therefore, the requirement in Art. 8 (2) does not apply when using an SPV managed on behalf of the investors by the platform.
 <ESMA_QUESTION_ECSP_3>

Do you agree with the details of the business continuity plan suggested in the draft RTS?
<ESMA_QUESTION_ECSP_4>
The German Crowdfunding Association suggests to remove "significant business interruption or incident" from Art. 2 (1) of Annex V of the RTS. 

Given the dynamic evolution of Fintech services, business interruptions or incidents can come from many sources, such as competitors or stakeholders. It would be too burdensome to anticipate all possible events and disruptions. It also seems unnecessary that the CSP has to notify the NCA every time a competitor enters the market, as this could be an unforeseen business interruption, or even worse, in the case this constitutes a “material change” (see Q05 of this consultation, cf Art 5 (3) of the RTS in Annex VI) would have to re-apply for their license. 

For the business continuity, we believe that for the investors it would suffice to focus on failure of a critical services as outlined in Art 1 of Annex V of the RTS.

For consistency, the term "significant business interruption or incident" should also be removed in Article 5 of the Annex V of the RTS, specifically Art. 5 (2).

<ESMA_QUESTION_ECSP_4>

Do you have any comment on the authorisation procedure proposed in the draft RTS?
<ESMA_QUESTION_ECSP_5>
The German Crowdfunding Association would like to make the following comments on Art. 12 ECSP-R and Annex VI of the RTS.

Art. 5 (3) RTS: According to Art. 5 (3) Delegated Regulation as set out in the ESMA draft RTS, a subsequent "material change" of information related to the application for authorisation shall be treated as a new application instead of modifiying the existing one. This would entail new assessment timelines for the competent authority. 

We understand that changes in the application can radically change the scope and also the assassement of the compentent authority regarding the compliance with the regulatory requirements set by the ECSPR. 

However, applicants also have the need to know what changes (e.g. internal governance, best practises) they can make during the (probably lengthy) application process without risking to reset the timelines of the autority's decision upon their application. 

Therefore we would like to encourage ESMA to give some examplary cases for changes that are to be regarded as "material". This would also ensure a consistent interpretation and application EU-wide throughout the Member States by the respective competent authorities. For instance, “material changes” would be only if the platforms aims to use different financial instruments or business models as set out in the application.

F 5 SF1 D (d): The draft RTS provides that the CSP lays down in detail the type of services it wants to provide regulated by the ECSPR itself but also non regulated services (lit. (b) and (c)). We understand that this specifications are relevant to properly assess the compliance with certain requirements set out by the ECSPR, such as the knowledge of the CSP's managing directors or certain prudential requirements. 

In lit. (d) the draft RTS also require the applicant to disclose in even greater detail the types of offer it plans to present. This includes the distinction between loan-based project, equity-based projects, the types of instruments to be offered or the sector or the specific business activity adressed by the offer. 

This level of detail is not required by the level-1 text of the ECSP-R itself (cf. Art. 12 (2) lit. (d). There only the types of crowdfunding services intended to be offered are to be disclosed. 

Furthermore, an indication on the sector may be given upfront by the applicant, but specific instruments (as in different types of securities) depend to a very large extent to the resprective project owner and cannot necessarily be foreseen by the applicant or may vary over time. 

This is why we propose to drop the stipulation set out in lit. (d) and broaden the entrepreneurial freedom of the applicant in this aspect.

F 5 SF 1 D (e): The detailed description of the selection procedure, including the nature and extent of a due dilligence process with respect to the potential project owner goes beyond the requirements set out by the ECSP-R itself. Furthermore, it is not clear, which standards ESMA will be apply to this information.

We understand that this measure was taken to ensure a certain level of due diligence selecting potential projects to be offered by the CSP; and thus for investor protection. We would have expected such measures as part of the information under Art. 12 Abs. 2 lit. e) as is presented in Field 6 of ESMAs draft RTS and not as part of the CSP's business plan. This is why we propose to delete this requirement, or at least it should be moved to Field 6 of the draft RTS.

F 5 SF 1 D (g): As part of the business plan the applicant shall disclose any other activity/ services it currently provides or intends to provide outside the scope of ECSPR, with reference and a copy of a respective authorisation. We understand this requirement as to the disclosure of other services subject to authorisations under national law. We would appreciate ESMAs confirmation on this view, that only services subject to further authorisation under national law have to be disclosed in the application process.

F 5 SF 3: We understand that the level-1 texts provides for information on the marketing strategy of the CSP. However, we want to point out that marketing measures may vary significantly in relation to certain projects and therefore an exhaustive description on marketing strategy is difficult to give in advance. Most likely member states and frequency of press releases or advertisement will depend on the project owner's discretion and wishes to promote the project.

In accordance with Art. 27 (5), the detailled description in F5SF3 would constitute an ex ante notification of marketing information, which is too burdensome for the platform. The German Crowdfunding association suggests that F5SF3 should only require to state the languages and member states where the CSP will be operating. We propose to delete the reference to "media visibility and frequency". 

F 9 SF 4 D (b) / (c): The draft RTS provides forecast accounting plans including balance sheets and a profit / loss accounts or income statements for the first three business years as well as the planning assumptions for the above. We would rather expect these forecasts as part of the business plan layed out in Field 5 and would therefore suggest to move any information related to planned bussiness growth and financial figures to be part of the information provided based on Art. 12 (2) lit. (d).

F12 SF 1-10: The Level-1 text talks only about the persons responsible for the management. The RTS extent the the Information provided in F12 SF 1-10 also to the shareholders companies. These seems excessive and not covered by Level 1 text. Level-1 text provides only information on the shareholders in relation to Art 12 (3) lit a., which discusses previous criminal records of shareholds, which is covered in SF8, but extending this to all subfields is burdensome fort he CSPs.

F12 SF 1: The structure of the company would better fit in F 1-3 or F 6. We think that it would suffice to inform about the shareholder structure (above 20% of the shares). It is not clear why a proof of good repute for all shareholders is required. This seems to be excessive and burdensome.

F 13 SF9: The German Crowdfunding Association suggests to delete F13 SF9 Lit c because the information is highly personal, especially when it comes to the reasons of departure of a job. Lit d already provides for information on the management personal professional experiences, which is sufficient for the NCA to assess the quality of the CSP.

F 13 SF 10: The German Crowdfunding Association views F13 SF10 as too excessive and burdensome. We would propose to delete F13 SF 10 entirely. It would suffice to simply list other commitments in F13 SF9.  

F 19 D 1 lit. c) The draft RTS refer to "Article 21 paragraph 42". This reference seems to be incorrect as there is no Art. 21 paragraph 42 in neither the ECSPR nor the delegated regulation referring to the application process.A clarification by ESMA as to the correct reference would be very much appreciated.

<ESMA_QUESTION_ECSP_5>

Do you agree with the list of information set out in draft RTS to be provided to the Competent Authority of the Member State where the applicant is established? If not, what other information should ESMA further specify?
<ESMA_QUESTION_ECSP_6>
The German Crowdfunding Association believes that the information requested in the RTS is too excessive and burdensome for the application process. We anticipate that especially for small platforms, the barriers to enter the ECSP-R will be too high. Art. 12 (2) in the Level-1 text has been negotiated between Council, Parliament and Commission with the aim to standardize and streamline the application. However, as discussed in detail in Q06, the RTS in Annex VI often are beyond what the Level-1-text requires. We believe that this will make the ECSP-R regime less attractive for platforms.

Therefore, we would strongly urge ESMA to either reduce the requirements or at least consider not to add any additional requirements for the application process for the CSPs.<ESMA_QUESTION_ECSP_6>

Do you think that the methodologies provided in the draft RTS are sufficiently clear?
<ESMA_QUESTION_ECSP_7>
The German Crowdfunding Association would like to point out that it is not stipulated when the calculation of the default rates should begin. It would be appreciated if ESMA clarifies that the default rates calculation should only begin after the approval of the CSP by the NCA.

We also believe that the definition of default is too narrow. If a project owner enters a possible extension of the loan or the loan agreement receives a new repayment schedule, it would be considered a default loan. The definition proposed by ESMA would imply that a failed project could not recover, which is not the case in standard market practice. We would urge ESMA to lengthen the default period beyond the 90 days proposed in the RTS.

Furthermore, we want to stress that the CSPs should be open to display default rates based on different standards, for instance default rate standards established and maintained by the national associations of CSPs. The ECSP-R should not replace voluntary transparency regimes set up by the CSPs in their country.
<ESMA_QUESTION_ECSP_7>

Do you agree with the list of information set out in Article 4(1) of the draft RTS?
<ESMA_QUESTION_ECSP_8>
The German Crowdfunding Association is of the opinion that the list of information set out in Article 4(1) of the draft RTS is too extensive. 

With view to Art. 57 in the RTS, we suggest to clarify in lit a) that the CSP only has to inquire whether the prospective investor has experience with the instrument used in the specific investment presented to the investor, not all possible instruments under the scope of the ECSP-R. We suggest that in lit b) it is clarified that the CSP only requests the volume of the respective instruments in the past five years. We suggest that in lit c) the platform simply asks a simple yes/no question whether the prospective investor is familiar with the risks of the proposed financial instruments. 

In the following table, we have put the requirements of Level 1 and Level 2 next to each other. From the simple comparison, we can see that the Level 1 text is already quite detailed, and that Level 2 text increases the complexity. Since the instruments used in crowdfunding are generally not-complex instruments, such as loans and securities, the level of knowledge of the investor assessed by the CSP seems to be sufficient when considering the level 1 specification. Since the data also needs to be safely stored by the platform, we would urge ESMA to delete the following items:

	ECSP-R Level 1
	ESMA Level 2

	
(a)
the prospective non-sophisticated investor’s past investments in transferable securities or past acquisitions of admitted instruments for crowdfunding purposes or loans, including in early or expansion stage businesses;
(b)
the prospective non-sophisticated investor’s understanding of the risks involved in granting loans, investing in transferable securities or acquiring admitted instruments for crowdfunding purposes through a crowdfunding platform, and professional experience in relation to crowdfunding investments.
	(a) the types of services, financial investments and, in particular, transferable securities, admitted instruments for crowdfunding purposes or loans, with which the non- sophisticated investor is familiar;
(b) the nature, volume and frequency of the non-sophisticated investor's past transactions in transferable securities, admitted instruments for crowdfunding purposes or loans, including in early or expansion stage businesses, and the period over which they have been carried out; and
(c) the level of education, skills and profession or relevant former profession of the non- sophisticated investor, including any professional experience in relation to crowdfunding investments.



We believe that prospective investors might be very reluctant to give this required information to the CSP. Given the reduced complexity of instruments eligible to investors under the ECSP-R, we propose to give even greater consideration to the proportionality principle. The comparable RTS in Art. 54(2) Regulation (EU) 2017/565 obliges investment firms to acquire all necessary information to ‘determine the extent of the information to be collected from clients in light of all the features of the investment advice or portfolio management services to be provided to those clients’. Since the ECSPR solely allows the issuance of two classes of instruments, we propose to allow Crowdfunding Service Provider to waive at least some of the information requested in Art. 4(1) at their discretion if appropriate.

With regard to Art 59 of the RTS, we would ask ESMA to clarify the status of previous investors. The German Crowdfunding association proposes that any investors on the platform which have registered and invested at least twice before the reception of the ECSP license by the platform should be given the status as sophisticated investor, as it can be safely assumed that they know how Crowdfunding works.

With relevance to Art 56 of the RTS, the German Crowdfunding Association would like to express the view that Art. 3 (1) of Annex VIII goes beyond the text in Art 21 (5) ECSP-R. The level 1 text states that the entry knowledge test should take place "before giving prospective non-sophisticated investors full access to invest in crowdfunding projects on their crowdfunding platform". The RTS states that the entry knowledge test should take place ""prior to giving access to their crowdfunding platforms"". 

The market practice is that potential investors visit the CSP, click on a project description and read the project description, then click on an "Invest" button and then are on-boarded on the platform. During this on-boarding, the investor exploration can take place, but not before the visiting of the platform.
<ESMA_QUESTION_ECSP_8>

Do you agree that requiring CSPs to make available to prospective non-sophisticated investors an online calculation tool will improve investor protection by simplifying the process of simulation of the ability to bear losses?
<ESMA_QUESTION_ECSP_9>
The German Crowdfunding Association appreciates that the ESMA clarifies how the tool is set up and how a potential loss can be simulated. However, we also think that the practical value of the online tool will be negligable.

We would also like to point to an inconsistency between point 4 of the preamble and Art 6 (5) . According to the Level-1-text in Art. 21, the platform shall provide the potential unsophisticated investor with the tool to calculate the losses, but it can also offer this opportunity without using the tool. The term used in the RTS in recital 4  of the preamble is "should", while Article 6 states "may". We suggest that ESMA replace the term "should" in the preamble with the word "may".
<ESMA_QUESTION_ECSP_9>

Do you agree with the suggested method to calculate the non-sophisticated investor’s net worth?
<ESMA_QUESTION_ECSP_10>
The German Crowdfunding association agrees with the suggest method to calculate the non-sophisticated investor's net worth. However, in light of data protection and data storage, we regard it as too intrusive to ask potential investors to declare in great detail their assets.

We would like to point out that some elements are less clear than others. For instance,  Art 10 (1) lit f) refers to payments for subscription services, which could in theory relate to all kinds of costs, for instance a Spotify or Netflix subscription. We propose to delete lit f) as these payments for subscription services are in general not long-term financial commitments
.<ESMA_QUESTION_ECSP_10>

Do you agree with the extent of the provisions that ESMA proposes to specify the ECSPR’s requirements for the KIIS model? Please also state the reasons for your answer.
<ESMA_QUESTION_ECSP_11>
Overview of the offer: We appreciate ESMAs intention to improve transparency and comparability of crowdfunding projects. Thus, we support the additional overview of the offer prior to the mandatory information set out in Art. 23 and Annex I ECSPR for the KIIS. 

However, we want to point out that even better comparability of offers could be accomplished for potential investors, if additional key information would be part of the overview. We would imagine that information on the interest rate / yield, the term of the instrument or the investment sector (e.g. corporate financing, reneewable energy, sustainability projects or real estate investments) would give investors even better possiblity to compare investments that could be of interest.

Pre-Contractual Reflection Period: On page 134 within the third box, the draft RTS adresses the pre-contractual reflection period for non-sophisticated investors set forth in Art. 22 and Annex I Part B lit. g) ECSPR. This pre-contractual reflection period is functionally equivalent to other revocation rights granted to investors by other EU legislature (e.g. by Directive 2002/65/EG concerning the distance marketing of consumer financial services). However, the Draft RTS in Annex XI only takes into account the stipulations set forth in the ECSPR. The relation to other revocation rights vested in investors is not accounted for. 

The KIIS is not part of a necessary permissions procedure involving BaFin or ESMA, but rather falls into the sole responsibility of the CSP. Therefore a clarification by ESMA regarding the relation to other functional equivalents to this pre-contractual reflection period based on EU law would be very much appreciated. 

We would like to propose the following text block for this field: 
- Short text module: Other revocation rights based on national / EU law are not affected by this pre-contractual reflection period. 

A a) Ownership: Part A lit. a) stipulates a "brief description of the ownership structure". Given the informative character of such a description it would be appreciated if ESMA would clarify that not every shareholder needs to be accounted for in this description. Rather the Project Owner should be obliged to render account on its major shareholders or those holding a blocking minority, i.e. shareholders with 25 % or more. Other minority shareholders may be cumulatively referred to as such.

A a) Conflict of interest Part A lit. a) of the draft RTS allows for a description of potential conflict of interests, that was not provided for in the Level 1-texts of the ECSPR. We understand this provision to be optional due to its wording ""if so, please descibe"". 

However, as being part of the information on the project owner and the crowdfunding project we interpret that this information refers to a potential conflict of interests to necessarily arise between the project owner and the investors. We cannot think of a scenario where this would apply and therefore appreciate if ESMA could clarify what situations it had on mind for this provision, or delete this provision entirely. 

B a) Number of offers already completed for this crowdfunding project: Part B lit. a) provides for the project owner to disclose any number of offers with regard to the crowdfunding project that have already been completed. The provision distinguishes between publicly and nonpublicly made offers but does not define the terms themselves. In order to minimise the uncertainty for crodfunding service providers and project owners it would be appreciated if ESMA clarified its understanding of the terms of a "public" and "non-public" offer. 

We do not understand the provision in a way that - in case of a general corporate financing - individually negotiated investments or participation agreements would need to be disclosed. This would otherwise lead to a second disclosure of a cap table which has already been described in Part A lit. a) as part of the ownership. It would be very much appreciated if ESMA would confirm this interpretation.

B e) Amount of own funds committed by the project owner: Part B lit. e) provides for the project owner to indicate the intension of its major shareholders or members of the management, supervisory or administrative bodies to subscribe in the offered instruments and the amount thereof. 

We understand it is ESMAs intension to provide for transparency, so investors do not get the impression a certain crowdfunding project is popular among investors and well funded, when instead a major contribution by the persons mentioned above has been made to the project. 

However, it is not clear how to define the "intention" of people. It would be appreciated if ESMA could clarify which criteria are relevant to determine the term „intention“, what measures it expects project owners to take in order to learn about the intention of people. Since intention is a very subjective term and vague term and the investor does not directly benefit from the information about intentions, we would suggest deleting that requirement entirely.

Also, the provision is not clear on the exact point in time, the information needs to be given. As a mandatory information, to our understanding, the information has to be kept up to date and thus the KIIS to be updated whenever this "intention" changes. This implies a duty of the project owner to constantly, but at least regularly monitor and survey its major shareholders and members of the management, supervisory or administrative bodies to comply with this provision. Therefore again we propose to delete this provision.

Proposition: 
- Disclosure of acutal investments of persons
- Indication of project owners own funds to be committed to the project in addition to the crowd funds.

This way, investors see that the project owner or other people have „skin in the game“.

D a)redundancies: The Level-1 texts provide for Part D lit. a) the disclosure of the total amount and type of transferable securities or other admitted insturments for crowdfunding purposes to be offered. 

ESMAs draft RTS then additionally provides for the specification of (a) the issuers name and indication whether the project owner itself or an SPV acts as issuer. In (c) the draft RTS provides for a specification of the term of the offered instruments and as (d) a description of the relative seniority of the instruments with regard to the issuer's capital structure in the event of insolvency. 

We agree with ESMA that all these information are necessary for the investor to fully assess its investment decision and therefore need to be given at some point in the KIIS. However, to better reflect the structure set out in Annex I to the ECSPR, we propose that the indication, whether the project owner itself or a SPV acts as issuer of the transferable securities should be part of Part A lit. f), the description on the crowdfunding project, its purpose and main features.

Regarding the specification on the term of the instrument set out in (c), Part D lit. h) already provides for this information with regard to non-equity instruments based on the Level-1 Text of the ECSPR itself. Thus, the additional specification based on the Draft RTS would be redundant; per se equity instruments do not have a term.

From our German perspective, the description of key rights attached to the transferable security regularly includes a description of the securities' ranking in case of the issuer's insolvency, cf. lit. (d). Therefore we propose to transfer this specification to Part F lit. a) where those key rights attached to the securities are described and provided for by the level-1 texts.

<ESMA_QUESTION_ECSP_11>

How could the KIIS be alternatively structured to foster its provision by project owners, while ensuring investor protection? Please provide specific examples, if possible.
<ESMA_QUESTION_ECSP_12>
Since the structure of the KIIS is provided by the Level 1 Text, we do not see any alternative structure.<ESMA_QUESTION_ECSP_12>

Based on your experience with investor information documents required under your national regulatory framework on crowdfunding: Have you seen good practices of information disclosure which could help investors to better understand risks, benefits and other key features related to crowdfunding offers under the ECSPR? Please provide specific examples, if possible.
<ESMA_QUESTION_ECSP_13>
The German Crowdfunding Association is working on providing a template for prospective issuers, based on the Level-1 and Level-2 text. We would appreciate if ESMA could ask NCAs to actively support national crowdfunding associations and fintech associations to develop templates for the issuers and give them feedback on the text templates.<ESMA_QUESTION_ECSP_13>

What, if any, additional costs and/or benefits do you envisage arising from the proposed approach taken for the KIIS? Please quantify and provide details.
<ESMA_QUESTION_ECSP_14>
The German Crowdfunding Association would like to express that the cost of the KIIS depends on the restrictions imposed by the member states, especially when it comes to the liability regime in Art. 23 (9) ECSP-R. 

At the moment, the German issuers have to draft a three-page information sheet for securities below 8m EUR per year. The cost of such as KIIS are around 5.000 EUR per issuer.  However, with the new liability regime imposed by the German government, which contradicts the policy goals of the ECSP-R, we assume that the legal firms drafting the KIIS have to undertake more due diligence, therefore the cost of the KIIS will be at least 15.000 EUR or higher. 

Because of that point, we would suggest to urge the member states to refrain from adding additional requirements to the KIIS, because that would simply increase the costs for the issuers.
<ESMA_QUESTION_ECSP_14>

Do you agree with the proposals with respect to standards, formats, templates and procedures for the provision of data by crowdfunding service providers to competent authorities?
<ESMA_QUESTION_ECSP_15>
The German Crowdfunding Association appreciates that the reporting to the NCA is identical to the reporting to ESMA. We would appreciate if ESMA could ensure that NCAs do not impose additional reporting requirements on CSPs.<ESMA_QUESTION_ECSP_15>

Do you consider that the format for the submission of the information to competent authorities should be further specified in the final draft ITS? Which technical format (e.g. CSV, others) should be considered by ESMA?
<ESMA_QUESTION_ECSP_16>
The German Crowdfunding Association would appreciate if ESMA could provide a template for the reporting in the form of an Excel-File, which can be used by the CSPs for reporting, however it should not be made mandatory.<ESMA_QUESTION_ECSP_16>

Do you envisage any impacts of the proposals with respect to provision of data by competent authorities to ESMA, and in particular on the anonymisation methods that should be used when transmitting information by competent authorities to ESMA? Which specific anonymisation methods would be appropriate to fulfil the reporting requirements?
<ESMA_QUESTION_ECSP_17>
We do not envisage any impact due to the anonymisation method.
<ESMA_QUESTION_ECSP_17>

Do you agree with the information on the national laws, regulations and administrative provisions applicable to marketing communications of CSPs that is being requested from CAs in the two templates? If not, which items should be added or deleted and for which reasons? Please provide a detailed answer.
<ESMA_QUESTION_ECSP_18>
The German Crowdfunding association sees the information on the national laws applicate to marketing communications as sufficient. This form should also be used for any other laws that make it difficult for CSPs to provide a unified product across the European Union, for instance liability regimes, pre-contractual reflection periods, thresholds in Art. 49, admitted instruments – please see our proposal for that in Question 20.<ESMA_QUESTION_ECSP_18>

Do you agree with the cost benefit analysis as it has been described in Annex II?
<ESMA_QUESTION_ECSP_19>
The German Crowdfunding Association would kindly point out that the cost of the implementation of the ECSP-R and the Level-2 clarifications are significant higher than the costs of obtaining a German Crowdfunding license, partially due to the increased requirements in Art. 12 and Art. 23, but also because of costs for insurance to satisfy Art 11 ECSP-R. Surely this is balanced by the wider opportunities provided by the ECSP-R, however we would urge ESMA that the clarifications of the Level 1 text should be done with the policy goal in mind in decreasing the cost of complying with the provisions set forth in the ECSP-R. <ESMA_QUESTION_ECSP_19>

Are there any additional comments that you would like to raise and/or information that you would like to provide?
<ESMA_QUESTION_ECSP_20>
The German Crowdfunding Association would like to encourage both the European Commission and ESMA to ensure that the regulation is uniformly applied in Europe, and where there are differences in the member states, CSPs should be able to easily access information about the legal situation in each member state. We would urge both ESMA and the European Commission to indicate to member states that the success of the ECSP-R depends on a harmonized regime, which works for CSPs in all member states as a „level playing field“.

With great concern we noticed that in some member states, the governments are considering deviations from the harmonized regime, or have already implemented laws which counteract the policy goal of the ECSP-R. The policy goal of the ECSP-R is to make it easier for SMEs to mobilize funding across the European Union. We have expressed in our statements to the German Parliament and the German Government that the planned liability regime for the information in the KIIS goes against the goal of making it easier for SMEs to use crowdfunding across Europe, will result in a fragmentation of the European crowdfunding market and make it more difficult for CSPs from outside of Germany to reach out to German investors. With reference to the 2013 ESMA report on the divergence of the liability regimes under the Prospectus Directive, we potentially see the threat of the liability regimes across Europe being so substantially diverging from each other that platforms and project owners alike would occur serious legal risks of inadvertently and unintentionally violate liability regimes in other member states.

Therefore, we would strongly encourage member states not to reduce the investment thresholds of Art. 1 ECSP-R, even if it is only limited for a short time as foreseen in Art. 49 ECSP-R. Different investment thresholds would make it more difficult for CSPs to assess the correct investment thresholds for the group of investors from a particular country. We understand Art. 1 ECSP-R in such a way that the platform would have to identify the investors from a particular country and limit their total investment threshold to the limit set by the member state, thus not affecting the total investment threshold of the project. However, it would be burdensome to research thresholds if ESMA would not provide a single landing-page for all information on the thresholds.

We therefore ask ESMA to provide a single-landing page for CSPs which lists the following information:
· Contact points at the National Competent Authority (NCA), including links to the licensing forms, in accordance with Art. 1 ECSP-R
· Admitted Instruments, in accordance with Art. 1 ECSP-R
· Liability Laws, in accordance with Art. 23 ECSP-R
· Communication Laws, in accordance with Art. 27 ECSP-R
· Thresholds, in accordance with Article 49 ECSP-R
· Any other laws affecting CSPs in that member state and which would prevent CSPs to provide services cross border

In addition, we would encourage both ESMA and DG FISMA to identify and clarify possible conflicts of legal regimes if project owner, investor and CSP reside in different jurisdictions within the European Union. This is especially relevant if project owner, investor and CSP are covered by a different liability regime, since the project owner is legally responsible for the KIIS, the platform has to ensure its completeness and correctness.

Last but not least, we would like to stress that the Q&A on SPVs provided by ESMA needs additional clarification. Art. 1 and Art. 2 of the ECSP-R provide separate definitions for project owner and issuers. It is common market practice for platforms to manage and administrate the SPVs on behalf of the investors. The SPVs are only vessels of the investor rights, not having any economic purpose of their own. Therefore  in our opinion, Art. 8 ECSP-R does not apply, since the SPV as the issuer of the securities is not the same as the project owner. 

Art. 3 (6) of the ECSP-R applies for SPVs used for the provision of crowdfunding services. From our understanding this means that Art. 3 (6) would apply to the situation described above in which the platform manages and administrates the SPV, but not if an SPV is managed and administrated by the project owner. We would urge ESMA to clarify this issue in the next version of the Q&A on SPVs.
 
We would also like ESMA to considere the case where a project owner raises several crowdfunding offers using one single SPV which is affiliated with the project owner. Having to establish a separate SPV for each crowdfunding offer would not increase the transparency for the investor and it would lead to high transaction costs of having to manage multiple SPVs. We would urge ESMA to clarify that Art. 3 (6) of the ECSP-R does not apply for SPVs managed by the project owner.

"<ESMA_QUESTION_ECSP_20>
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