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[bookmark: _Toc280628648]Responding to this paper 
The European Supervisory Authorities (ESAs) welcome comments on this consultation paper setting out the proposed Regulatory Technical Standards (hereinafter “RTS”) on content and presentation of disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088 (hereinafter Sustainable Finance Disclosure Regulation “SFDR”) and in particular on the specific questions summarised in Section 3 of the consultation paper under “Questions to stakeholders”. 
Comments are most helpful if they:
· contain a clear rationale; and
· describe any alternatives the ESAs should consider.
When describing alternative approaches the ESAs encourage stakeholders to consider how the approach would achieve the aims of SFDR.

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESA_QUESTION_ESG_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESA_ESG_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESA_ESG_ABCD_RESPONSEFORM.
· The consultation paper is available on the websites of the three ESAs and the Joint Committee. Comments on this consultation paper can be sent using the response form, via the ESMA website under the heading ‘Your input - Consultations’ by 12 May 2021.
· Contributions not provided in the template for comments, or after the deadline will not be processed.


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs rules on public access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESAs Board of Appeal and the European Ombudsman.


Data protection

The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:2]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [2:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 





General information about respondent

	Name of the company / organisation
	ShareAction
	Activity
	Non-financial counterparty

	Are you representing an association?
	☐
	Country/Region
	Belgium


Introduction
Please make your introductory comments below, if any:

<ESA_COMMENT_ESG_1>
TYPE YOUR TEXT HERE
<ESA_COMMENT_ESG_1>


: Do you have any views regarding the ESAs’ proposed approach to amend the existing SFDR RTS instead of drafting a new set of draft RTS?
<ESA_QUESTION_ESG_1>
· ShareAction supports the "single rulebook" approach on sustainability disclosures. We agree that it will simplify the complex set of disclosures between these two regulations which will also help smaller investors (falling under scope as Financial Market Participants) with the reporting exercise and end investors seeking to understand the impact of the products will have one framework for understanding the impact of the fund. 
· It is important that the co-legislators can scrutinize and reject the amended provisions without threatening the application of the original RTS. 
· In general, we think that the ESAs and the Commission should be cautious with bundling RTS or other delegated legislation to avoid one part holding the remainder of the package hostage, as can be seen with the recent events on the taxonomy where single-sector issues had to be singled out by the Commission to avoid rejection of the entire package.
<ESA_QUESTION_ESG_1>

: Do you have any views on the KPI for the disclosure of the extent to which investments are aligned with the taxonomy, which is based on the share of the taxonomy-aligned turnover, capital expenditure or operational expenditure of all underlying non-financial investee companies? Do you agree with that the same approach should apply to all investments made by a given financial product?
<ESA_QUESTION_ESG_2>
· According to Article 8 TR “Transparency of undertakings in non-financial statements” all three indicators “Turnover, Capex and Opex” have to be disclosed, it is not up to the undertaking’s own assessment to choose a specific indicator. Giving flexibility to a financial market participant (FMP) to choose between three metrics (the taxonomy-aligned turnover, CAPEX or OPEX) in case of non-financial companies when calculating fund’s taxonomy-alignment ratio, could result in major greenwashing and insufficient comparability across funds for the end-investors. Instead, we suggest that for each non-financial company within a fund, an FMP calculates a weighted average ratio composed of the taxonomy-aligned turnover, CAPEX and OPEX. The respective weights should reflect the relative proportion of turnover, CAPEX and OPEX. 
· We agree that only the taxonomy alignment (and not any other indicators) should be displayed in a graphical (pie chart) format in addition to numerical data, to avoid creating unnecessary greenwashing incentives.
· The same approach should apply to all investments, but we understand the limitations due to sectoral differences between credit institutions, insurers and asset managers. Data availability or the lack thereof should not be a reason to ignore parts of the portfolio when calculating the numerator/denominator of the proportion. This would provide the wrong incentives to portfolio managers right now and the wrong incentives to issuers in the future. Investments in instruments that cannot be judged against the taxonomy should by definition not be counted as taxonomy-eligble. The SFDR fundamentally targets products that are light or dark green, helping investors who want to make a positive contribution to the taxonomy objectives and avoid greenwashing of such investments. From these investors' perspective, ignoring difficult to assess instruments such as sovereign bonds from the calculations could actually lead to greenwashing by ignoring those assets and basing the "greenness" on a potentially very limited subset of exposures (e.g. in case of a UCITS mixed fund with 50+% of its assets in government bonds).
<ESA_QUESTION_ESG_2>

: Do you have any views on the benefits and drawbacks of including specifically operational expenditure of underlying non-financial investee companies as one of the possible ways to calculate the KPI referred to in question 2?
<ESA_QUESTION_ESG_3>
As all investee companies must disclose the three KPIs, we are concerned that it could be tempting for a fund manager to do the calculations on each of the three indicators and then apply the model that provides the greatest proportion of taxonomy alignment. We would therefore suggest not to apply this choice for individual products, but for all products that the FMP issues in a given asset class/regulatory regime (e.g. UCITS).
<ESA_QUESTION_ESG_3>

: The proposed KPI includes equity and debt instruments issued by financial and non-financial undertakings and real estate assets, do you agree that this could also be extended to derivatives such as contracts for differences?
<ESA_QUESTION_ESG_4>
No, we disagree. The purpose of the Taxonomy and SFDR Article 8 or 9 products is to shift funds from less sustainable to more sustainable investments. As derivatives and CfDs provide no additionality in terms of new sustainable investments, these exposures should not be considered equivalent to equity and debt instruments for the purpose of calculating the KPI. The taxonomy and its related disclosures are not about what is "good" and what is "bad", they are about what should be stimulated (nudged) given the positive returns of certain investments for society. The net market value of derivatives, together with all other investments, should be included in the ratio’s denominator. 
<ESA_QUESTION_ESG_4>

: Is the use of “equities” and “debt instruments” sufficiently clear to capture relevant instruments issued by investee companies? If not, how could that be clarified? Are any specific valuation criteria necessary to ensure that the disclosures are comparable?
<ESA_QUESTION_ESG_5>
In order to avoid confusion for the user of the information disclosed and to avoid greenwashing, it would be good if the guidance can clearly define the scope of which financial instruments are included and which are not, and provide a clear explanation of why this is the case, to ensure consistency with other disclosed parts. 
<ESA_QUESTION_ESG_5>

: Do you have any views about including all investments, including sovereign bonds and other assets that cannot be assessed for taxonomy-alignment, of the financial product in the denominator for the KPI?
<ESA_QUESTION_ESG_6>
As explained in our answer to Q2, given the "positive impact" objective of Article 8 and 9 SFDR products, all investments should be included in the denominator. The denominator shall therefore include equity, debt (incl. bonds and also sovereign bonds) and derivatives.
If there are no data, there is no assessment against the taxonomy. It also avoids the potential situation that a portfolio of which a part is unmeasurable is awarded a better score than a portfolio with measurable but non-aligned investments. Finally, it encourages the screening of "other assets" some of which might be assessed for taxonomy-alignment but simply have not been assessed because of high costs or missing competences.
We believe that there is not yet a robust methodology to include sovereign bonds in the numerator. It would be very positive to develop one and it should be encouraged so that it becomes possible rapidly to consider sovereign exposures eligible. But the precondition is to have a robust methodology available.

As mentioned in our answer to question 5, it is important to have guidance clearly defining which instruments are included and which are not, and that an understandable data breakdown is provided in order for the user to go through it easily. It is more appropriate to keep equity and fixed income separate and to provide a clear breakdown of it, as these funding tools are used for different purposes by investee companies. In addition, keeping this breakdown would bring the benefit to assess whether the ‘taxonomy exposure’ is similar or not for equity on the one hand and fixed income on the other hand. 
<ESA_QUESTION_ESG_6>

: Do you have any views on the statement of taxonomy compliance of the activities the financial product invests in and whether those statements should be subject to assessment by external or third parties?
<ESA_QUESTION_ESG_7>
The requirement that all KPIs should be audited is not unreasonable, given that other legislation (the revised NFRD, now the Corporate Sustainability Reporting Directive) aims to impose similar requirements on investee companies.
ShareAction believes that assurance of information is always important, especially on sustainability related information, to prevent greenwashing. As taxonomy compliance is very specific and technical, assurance would definitely help users trust the information they are reading. The Assurance need to be external and independent. 
Any KPI, financial or non-financial, should be audited wherever reasonably feasible. At the very least, the regulation should encourage FMPs to have their statement assessed by external parties. One way to achieve this in the text is to replace the various references to "whether the statement has been subject to an assurance..." by "whether or not the statement has been subject to an assurance..."  This would force FMPs to explicitly disclose the fact that their data is NOT audited, where applicable, and that therefore the investor can only realise on the FMP's own statements that there is a certain degree of taxonomy-alignment.
<ESA_QUESTION_ESG_7>

Q1 : Do you have any views on the proposed periodic disclosures which mirror the proposals for pre-contractual amendments?

<ESA_QUESTION_ESG_8>
ShareAction agrees with the proposed alignment of the periodic disclosures to the pre-contractual disclosures, wherever possible (same language, graphics, sequencing) in order to ensure consistency.
We agree with the ESAs’ rationale to provide mandatory template for both pre-contractual and period reporting in order to offer a standardised framework and a level playing field for FMPs. It will allow also better comparability of products for investors, which is crucial when trying to make an informed investment decision. It will be relevant to update the templates regularly as data collection is evolving quickly.  
<ESA_QUESTION_ESG_8>

: Do you have any views on the amended pre-contractual and periodic templates?
<ESA_QUESTION_ESG_9>
In all three Annexes we see that they use the term “minimum share of – investments aligned with the EU Taxonomy/transitional and enabling activities/sustainable investments that are not aligned with EU Taxonomy” and we believe this should be removed to include just “share of”. The concept of minimum can be confusing as it seems to impose a threshold that is not required in the legislative text. 
Even if we believe that including a pie chart with the share of taxonomy-aligned can help the end user to better understand the information, an additional more general pie chart with other sustainable investments (even if not taxonomy-aligned) compared to all investments should be included to ensure a general perspective is given and to avoid greenwashing. 	Comment by Bethan.Livesey: is this right?  We want the taxonomy aligned chart to be separate and to exist AND then we wld be happy with an additional one? 	Comment by Maria Van Der Heide: 
<ESA_QUESTION_ESG_9>

[bookmark: _Hlk18829484]: The draft RTS propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR products (including Article 5 and 6 TR products which are a sub-set of Article 8 and 9 SFDR products). Do you believe it would be preferable to have separate pre-contractual and periodic templates for Article 5-6 TR products, instead of using the same template for all Article 8-9 SFDR products?
<ESA_QUESTION_ESG_10>
As we support the analysis that Article 5-6 TR products should be seen as a subset of Article 8-9 SFDR products, we believe the disclosures should be as harmonised as possible and based on the common indicators between the two groups. Article 5-6 TR products should therefore align to the Article 8-9 SFDR products as much as possible, and explicitly mention when indicators are missing or irrelevant.
<ESA_QUESTION_ESG_10>

: The draft RTS propose in the amended templates to identify whether products making sustainable investments do so according to the EU taxonomy. While this is done to clearly indicate whether Article 5 and 6 TR products (that make sustainable investments with environmental objectives) use the taxonomy, arguably this would have the effect of requiring Article 8 and 9 SFDR products making sustainable investments with social objectives to indicate that too. Do you agree with this proposal?
<ESA_QUESTION_ESG_11>
Yes. Despite the ongoing development on the taxonomy, in particular as regards social objectives, we believe that Article 8-9 SFDR products with sustainable investments targeting societally beneficial results outside the environmental/climate domain should make that clear. All claims should be substantiated clearly, to prevent “social washing, pending the development of the social taxonomy. 
We therefore recommend that products pursuing social objectives to:
· Comply with the Minimum Social Safeguards;
· Report against SFDR Principle Adverse Indicators;
· Disclose information on the social objective(s) pursued, including providing information on methodologies and quantitative indicators where necessary. 
<ESA_QUESTION_ESG_11>

: Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options?
<ESA_QUESTION_ESG_12>
Generally speaking, we note that the benefits outweighs the cost to business as credible reporting on taxonomy-alignment will drive high standards across capital markets and enable a swift transition.
Regarding Policy issue 1: we agree that the mandatory template is the best possible option to ensure consistency .
Regarding Policy issue 2: ideally we would have included option 2.3 with a granular calculation of each activity .
Regarding policy issue 3: we agree that the option selected “fully binding statement with third party verification” is a balanced way forward. 
Regarding policy issue 4: we agree that “Option 4.2: Mid-range approach for periodic disclosures” is a balanced way forward.
For more detailed explanations see our replies to previous questions.
<ESA_QUESTION_ESG_12>

image1.png
* * %
* * EUROPEAN
* esm European Securities and EBA T JOINT COMMITTEE OF THE EUROPEAN

. . Markets Authority AUTHORITY E’lea SUPERVISORY AUTHORITIES
INSUR/

* * EUROPEAN LI ANCE
* AND OCCUPATIONAL PENSIONS AUTHORITY





image2.jpeg




