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[bookmark: _Toc280628648]Responding to this paper 
The European Supervisory Authorities (ESAs) welcome comments on this consultation paper setting out the proposed Regulatory Technical Standards (hereinafter “RTS”) on content and presentation of disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088 (hereinafter Sustainable Finance Disclosure Regulation “SFDR”) and in particular on the specific questions summarised in Section 3 of the consultation paper under “Questions to stakeholders”. 
Comments are most helpful if they:
· contain a clear rationale; and
· describe any alternatives the ESAs should consider.
When describing alternative approaches the ESAs encourage stakeholders to consider how the approach would achieve the aims of SFDR.

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESA_QUESTION_ESG_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESA_ESG_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESA_ESG_ABCD_RESPONSEFORM.
· The consultation paper is available on the websites of the three ESAs and the Joint Committee. Comments on this consultation paper can be sent using the response form, via the ESMA website under the heading ‘Your input - Consultations’ by 12 May 2021.
· Contributions not provided in the template for comments, or after the deadline will not be processed.


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs rules on public access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESAs Board of Appeal and the European Ombudsman.


Data protection

The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:2]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [2:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 





General information about respondent

	Name of the company / organisation
	Italian Bankin Association
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Italy


Introduction
Please make your introductory comments below, if any:

<ESA_COMMENT_ESG_1>
Foreword

The aim of this document is to provide ABI's contribution to the consultation launched by the Joint Committee of the ESAs on the Taxonomy-related sustainability disclosures providing Draft regulatory technical standards with regard to the content and presentation of sustainability disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088 (SFDR). 

Before responding to the specific questions raised by the consultation paper, we think it would be useful to comment on some relevant general aspects.

General remarks

ABI’s remarks are focused on the impacts of the proposed new draft RTS for banks which, according to Article 2, (1, letter j, and 6) of the SFDR, are considered financial market participants when they provide portfolio management as defined in point (8) of Article 4(1) of Directive 2014/65/EU (MiFID II).

This means that the financial products affected by the proposed Taxonomy-related sustainability disclosures, to which our comments relate, are portfolios managed on an individual basis according to MiFID II. 

We believe it important to remember that application of the SFDR to these financial products still needs to be clarified, as officially requested in the Joint Committee’s letter to the European Commission of 7 January 2021 entitled “Priority issues relating to SFDR application”.

In the absence of the necessary clarifications, we understand in the case of the portfolio management service that:

· the disclosure requirement referred to in Article 6, paragraphs 1(a) and (b) of the SFDR may be satisfied by the pre-contractual documentation relating to the contract for provision of the portfolio management service and the related contractual annexes for the different underlying individual management lines, at the level of standardised portfolio solutions;
· financial products can be identified under the SFDR disclosure regime with reference to the characteristics of the individual management lines, whose information provided in the contractual annexes clarifies in detail the investment policy for client portfolios. By signing the portfolio management contract, clients in fact grant a mandate to the intermediary to manage their portfolios in accordance with one or more management lines associated with their contract. By way of example, therefore, the qualification as sustainable under Articles 8 or 9 of portfolios managed on an individual basis must take into account the characteristics of one or more of the underlying individual management lines, since not all management lines may possess the elements of sustainability needed to qualify the entire portfolio management service as sustainable;
· the disclosure requirements referred to in Articles 8, 9 and 10 of the SFDR concern only the management lines considered to possess elements of sustainability. In fact, it may be that only some underlying management lines have sustainability profiles, and therefore fall into the categories referred to in Articles 8 and 9;
· based on the above, the reporting requirement referred to in Article 11 therefore only concerns the management lines that fall into the categories referred to in Articles 8 and 9 of the SFDR. 

Having said that, we must stress that the new draft RTS raises the following critical issues already outlined with regard to the first set of draft RTSs: 

· the unavailability of the data and information necessary both for a complete and correct due diligence and classification of the degree of sustainability of financial products, with particular reference to the circumstance for which the main data providers are still equipping themselves in order to supply such data. This fact is particularly challenging, given the need to demonstrate that financial products consider the ‘do not significantly harm’ principle in terms of both Principal Adverse Impacts (‘PAI’) and alignment with the European Taxonomy;
· excessive complexity of the information required to be published by financial market participants (FMPs);
· high cost of implementing the new requirements and, hence, the need for a proportionality approach based on the different characteristics, types of activity and size of the market players;
· limited time to implement each requirement, given the complexity of the required adjustments to FMPs.
<ESA_COMMENT_ESG_1>


: Do you have any views regarding the ESAs’ proposed approach to amend the existing SFDR RTS instead of drafting a new set of draft RTS?
<ESA_QUESTION_ESG_1>
[bookmark: _Hlk65927019]In general, the choice to amend the existing draft RTS in order to obtain a consolidated single RTS text appears to be a reasonable way to rationalize the regulatory framework and avoid the proliferation of rules.

However, we must emphasize that this is not sufficient to guarantee the necessary clarity of the disclosure requirements or provide all the technical details required by the SFDR, given the absence of the regulatory technical standards on the “Do No Significant Harm” (DNSH) of sustainable investments related to economic activities not addressed in the taxonomy.

At the same time, considering the complexity of the regulation and also the timing of when it will come into force, aimed at ensuring the availability of ESG data originating from issuers (art 8 of the TR and revision of the NFRD), we recommend allowing a one-year transition phase during which a best-efforts approach is allowed.

Furthermore, we would also encourage the publication of a consolidated text with regard to the level 1 regulation, namely the SFRD/Regulation (EU) 2088/2019 and the TR (Regulation (EU) 852/2020). In our view, this would provide practical support for understanding and implementing a complex regulatory framework and would help ensure consistency among all the elements underpinning the sustainability regulation for financial market participants.
<ESA_QUESTION_ESG_1>

: Do you have any views on the KPI for the disclosure of the extent to which investments are aligned with the taxonomy, which is based on the share of the taxonomy-aligned turnover, capital expenditure or operational expenditure of all underlying non-financial investee companies? Do you agree with that the same approach should apply to all investments made by a given financial product?
<ESA_QUESTION_ESG_2>
From a theoretical point of view, the proposal regarding the methodology for calculating the KPI in a manner consistent with the respective technical advice given to the European Commission pursuant to Article 8 of the Regulation (EU) 2020/852 (TR) appears reasonable.

To ensure consistency and clarity for the end investor, at portfolio level, we do support ESAs approach requiring the same approach to be applied to a given financial product and one indicator to be used for all issuers of the underlying portfolio. It would be for the FMPs to choose one of the 3 indicators, clearly state which is used and explain why that indicator has been selected.

However, this proposal is difficult to apply, given that the objectives of the taxonomy are only specified in a delegated act (issued on 21 April 2021 which is expected to be published shortly and applicable from 1 January) with regard to climate change mitigation and climate change adaptation. The remaining taxonomy environmental objectives (sustainable use and protection of water and marine resources, transition to a circular economy, pollution prevention and control, protection and restoration of biodiversity and ecosystems) are far from being regulated technically.

This means, first of all, that the proposed draft RTS will only have very partial application for a long time.

Moreover, their application will be very difficult or in any case affected by the absence of information to be disclosed by non-financial undertakings. In this respect, the Commission has specified that the first annual report under the New Corporate Sustainability Reporting Directive (CSRD), previously named NFRD, will relate to 2023 (first data Q2 2024). In fact, it is very unlikely that it will be feasible for non-financial undertakings to disclose the required information from 1 January 2022 (date of application of the SFDR RTS). Therefore, FMPs will not be able to work on data reported by non-financial undertakings.

In view of all the above, we deem it necessary to postpone the application of these additional disclosure obligations. Alternatively, if this is not possible, FMPs should be allowed to carry out purely qualitative assessments (which means using proxy data provided by info-providers) due to the lack of quantitative data.

This is extremely important, especially for the precontractual disclosure. 

Moreover, our proposal is in line with the approach already included in the existing draft SFDR RTS. In fact, the additional detail specified in the entity-level ‘principal adverse sustainability impacts statement’ set out in the RTS is to be phased in, with the consequence that the earliest information relating to a reference period to be disclosed in accordance with the RTS would not be made available until 2023 in respect of a reference period relating to 2022.
<ESA_QUESTION_ESG_2>

: Do you have any views on the benefits and drawbacks of including specifically operational expenditure of underlying non-financial investee companies as one of the possible ways to calculate the KPI referred to in question 2?
<ESA_QUESTION_ESG_3>
See Answer to Question 2.
<ESA_QUESTION_ESG_3>

: The proposed KPI includes equity and debt instruments issued by financial and non-financial undertakings and real estate assets, do you agree that this could also be extended to derivatives such as contracts for differences?
<ESA_QUESTION_ESG_4>
Derivatives are a very heterogenous category that includes a large variety of instruments that can be used to quite different ends. As such, we could agree with the suggested approach, but only from a theoretical point of view. In our opinion it is necessary to receive clear guidelines on how and to what extent derivatives could be included. Moreover, it would be very difficult to implement this approach for the portfolio management service because:

· it would require a look-through approach;
· it appears disproportionate for portfolios managed on individual basis, where the use of derivatives is very limited.

Therefore, in our view, further thought is required in order to develop shared guidelines on how and to what extent derivatives could be included.
<ESA_QUESTION_ESG_4>

: Is the use of “equities” and “debt instruments” sufficiently clear to capture relevant instruments issued by investee companies? If not, how could that be clarified? Are any specific valuation criteria necessary to ensure that the disclosures are comparable?
<ESA_QUESTION_ESG_5>
We believe it would be very useful for the ESAs to publish a list of indicative examples, in order to help FMPs better understand the use of equities and debt instruments and what valuation criteria should be adopted.
<ESA_QUESTION_ESG_5>

: Do you have any views about including all investments, including sovereign bonds and other assets that cannot be assessed for taxonomy-alignment, of the financial product in the denominator for the KPI?
<ESA_QUESTION_ESG_6>
Given that the main objective of these indicators is to offer clarity to the end investor, through a concise, high level, comparable indicator showing the % of the money invested in taxonomy-aligned activities, we believe it appropriate to include all investments in the denominator. While this might not give a thoroughly accurate view of the composition of the portfolio, with regard to its not taxonomy-aligned % (which could consist of both non-assessable and not aligned activities), we do consider this to be acceptable as long as the meaning of the % is clearly stated. We also expect that the development and broadening of the scope of the taxonomy will gradually improve the meaningfulness of the indicator.
<ESA_QUESTION_ESG_6>

: Do you have any views on the statement of taxonomy compliance of the activities the financial product invests in and whether those statements should be subject to assessment by external or third parties?
<ESA_QUESTION_ESG_7>
We believe that requesting certification downstream of the process would be an unnecessary complication and, in consideration of the already heavy burden placed on FMPs to align with the regulation, we recommend not requiring third-party assessments. In our opinion it is more efficient to place certification upstream of the process, i.e. with reference to the data produced by the info providers. More specifically, there is a need to develop European certification of the entities that provide data and information on the sustainability of institutions (i.e. info providers). It should be noted that this specific aspect has already been highlighted by ESMA, in the context of its request that the European Commission adopts legislation regulating the methodologies used to assign ESG ratings and assess the sustainability characteristics of financial products and instruments (ESMA Letter to the European Commission of the 28th January 2021 for legislative action on ESG ratings and assessment tools).
<ESA_QUESTION_ESG_7>

Q1 : Do you have any views on the proposed periodic disclosures which mirror the proposals for pre-contractual amendments?

<ESA_QUESTION_ESG_8>
As a general remark, given that companies will only begin to report their taxonomy alignment in 2022, the level 2 requirements for periodic disclosures should apply from 2023, when the necessary data becomes available to investors.

According to Article 11 of the SFDR, the information required in periodic disclosures for portfolios managed on individual basis must be disclosed in a periodic report, as indicated in Article 25(6) of MiFID II.

Article 60 of Regulation (EU) 2017/565 defines the specific regime applicable to the reporting obligations in respect of portfolio management. In particular, it establishes, inter alia, that the periodic portfolio management service statement must be provided to clients every three months, except in some limited cases. According to the exceptions mentioned, reporting: 
i) can be reduced to once a year if the client elects to receive information about executed transactions on a transaction-by-transaction basis, provided that they do not involve financial instruments covered by Article 4(1)(44)(c) of MiFID II, or by any of the points from 4 to 11 in Section C of Annex I to that Directive; 
ii) becomes monthly if the portfolio management service agreement between the investment firm and the client authorises a leveraged portfolio; 
iii) can be reduced to once a year if the investment firm gives its clients access to an online system, qualifying as a durable medium, that provides up-to-date valuations of their portfolios and easy access to the information required by Article 63(2), and the firm has evidence that the client has accessed a portfolio valuation at least once during the relevant quarter. 

If the periodic portfolio management service report and the related managed portfolio statements must normally be provided to clients every three months, this would:

· be misaligned with respect to the reference period (which is annual for financial products, other than portfolios managed on individual basis) for the templates proposed for the periodic report on financial products referred to in Articles 8 and 9;
· require an effort from individual portfolio managers that is: i) disproportionate to the requirements for other financial products; ii) very difficult to implement; iii) without added value for investors.

Moreover, the critical issues already highlighted (unavailability of the quantitative data required for the precontractual disclosure) also apply to the proposed mirroring periodic reporting.
 
Finally, we must emphasise:

· on the one hand, that the proposed approach to periodic reporting on each financial product is incompatible with that proposed in the draft RTS for the entity-level principal adverse sustainability impacts statement, which is to be phased in (i.e. the earliest information about a reference period to be disclosed in accordance with the RTS would not be provided until 2023, in respect of a reference period relating to 2022);
· on the other, that the products referred to in Article 8 of the SFDR could include a wide range of investments, some of which might be taxonomy aligned (no further SFDR-specific DNSH disclosure would be required for those investments , because compliance with the DNSH criteria is a condition for being assessed as Taxonomy aligned), while others might be sustainable, but not taxonomy aligned, or not considered within the taxonomy (in the last case further SFDR-specific DNSH disclosure would be required). This would make periodic reporting very difficult and complex.

Therefore, we believe that the relevant periodic reporting should be annual for individual managed portfolios as well.

Given that the Taxonomy Regulation is a transparency tool, rather than an obligation to invest a minimum % of assets in certain categories, we do not consider it appropriate to demand “justification” for any decisions not to invest in taxonomy compliant activities.
<ESA_QUESTION_ESG_8>

: Do you have any views on the amended pre-contractual and periodic templates?
<ESA_QUESTION_ESG_9>
There are some uncertainties about the scope of application of the TR and its RTS.

Our understanding is that FMPs offering SFDR art. 8 products that promote environmental characteristics and include partially-sustainable investments in the portfolio and art. 9 products that have an environmental objective fall within the scope of the Taxonomy. They should therefore apply the Taxonomy to indicate which of the 6 environmental objectives (as per art. 9 TR) are being considered (art. 5.a.1 TR) and what proportion of the portfolio is aligned with the taxonomy (as described in art. 3 TR). In our opinion, this approach leads to a very complex “layering” of the classification, not easy to understand for the final investor. In this context, the use of percentages to indicate alignment with the taxonomy is not always appropriate and could be misleading.
<ESA_QUESTION_ESG_9>

[bookmark: _Hlk18829484]: The draft RTS propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR products (including Article 5 and 6 TR products which are a sub-set of Article 8 and 9 SFDR products). Do you believe it would be preferable to have separate pre-contractual and periodic templates for Article 5-6 TR products, instead of using the same template for all Article 8-9 SFDR products?
<ESA_QUESTION_ESG_10>
[bookmark: _Hlk66781674]From a theoretical point of view, it is reasonable to propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR financial products. But, in terms of feasibility, the availability of clear criteria and data to qualify and report all the different types of sustainable investment is essential. If this is not the case, very few sections/parts of the proposed templates could be completed.
<ESA_QUESTION_ESG_10>

: The draft RTS propose in the amended templates to identify whether products making sustainable investments do so according to the EU taxonomy. While this is done to clearly indicate whether Article 5 and 6 TR products (that make sustainable investments with environmental objectives) use the taxonomy, arguably this would have the effect of requiring Article 8 and 9 SFDR products making sustainable investments with social objectives to indicate that too. Do you agree with this proposal?
<ESA_QUESTION_ESG_11>
We believe that the regulations should state clearly how to identify sustainable investments in relation to all 6 environmental objectives (at the moment, only mitigation and adaptation are included in the Taxonomy) and to the social objectives as well. We know that the Platform for Sustainable Finance is committed to issuing its first proposal for a social Taxonomy before the end of this year. Therefore, we foresee – sometime in the future - having a clear and common tool (delegated act) for the identification of socially-sustainable investments. While recognising the importance of this category of sustainable investment (already part of the product palette and initiatives of many EU and Italian banks), we highlight again the data gap issue (in part depending on the absence of the Taxonomy) and the absolute necessity to give banks a reasonable period to implement all their processes, before making anything compulsory in terms of disclosure.
<ESA_QUESTION_ESG_11>

: Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options?
<ESA_QUESTION_ESG_12>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_12>
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