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[bookmark: _Toc280628648]Responding to this paper 
The European Supervisory Authorities (ESAs) welcome comments on this consultation paper setting out the proposed Regulatory Technical Standards (hereinafter “RTS”) on content and presentation of disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088 (hereinafter Sustainable Finance Disclosure Regulation “SFDR”) and in particular on the specific questions summarised in Section 3 of the consultation paper under “Questions to stakeholders”. 
Comments are most helpful if they:
· contain a clear rationale; and
· describe any alternatives the ESAs should consider.
When describing alternative approaches the ESAs encourage stakeholders to consider how the approach would achieve the aims of SFDR.

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESA_QUESTION_ESG_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESA_ESG_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESA_ESG_ABCD_RESPONSEFORM.
· The consultation paper is available on the websites of the three ESAs and the Joint Committee. Comments on this consultation paper can be sent using the response form, via the ESMA website under the heading ‘Your input - Consultations’ by 12 May 2021.
· Contributions not provided in the template for comments, or after the deadline will not be processed.


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs rules on public access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESAs Board of Appeal and the European Ombudsman.


Data protection

The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:2]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [2:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 





General information about respondent

	Name of the company / organisation
	Deutscher Derivate Verband
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Germany


Introduction
Please make your introductory comments below, if any:

<ESA_COMMENT_ESG_1>

The DDV welcomes the opportunity to respond to the ESAs’ Joint Consultation Paper “Taxonomy-related sustainability disclosures - Draft regulatory technical standards with regard to the content and presentation of sustainability disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088”. 

The DDV recognises that the alignment of the real economy towards sustainability is one of the most important and demanding challenges of today’s global society. The members of the DDV are willing to contribute to this objective and have been actively involved in standard setting for sustainable structured investment products (SSIPs) for almost two years. In this context, the DDV published its Sustainable Finance Code of Conduct in April 2021, which members will have to comply with when marketing their structured products as sustainable. Even though the DDV is of the opinion that financial legislation on its own will not be sufficient to realise the full potential of the sustainable finance agenda, disclosure on sustainable financial products is definitely an important step that can be taken to encourage retail investors to become engaged in a meaningful way.

To this end, only a comprehensive and well-balanced set of sustainability disclosures encompassing the full range of financial instruments as defined in MiFID II, while taking into account its respective specificities, will serve both investors´ needs and the overarching goal of reorienting private capital flows towards a more sustainable economy. The Level 1 text of the SFDR with its limitation to “financial products” instead of “financial instruments” does not meet this objective. On this issue, we reiterate our concerns that we previously expressed in our response to the Joint Consultation Paper of the ESAs of 23 April 2020 (JC2020) (see DDV statement of September 2020).
With respect to the current consultation, we would like to confine our comments to Question 4, which is of fundamental importance for the marketability of sustainable structured investment products including a derivative component.
 
<ESA_COMMENT_ESG_1>


: Do you have any views regarding the ESAs’ proposed approach to amend the existing SFDR RTS instead of drafting a new set of draft RTS?
<ESA_QUESTION_ESG_1>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_1>

: Do you have any views on the KPI for the disclosure of the extent to which investments are aligned with the taxonomy, which is based on the share of the taxonomy-aligned turnover, capital expenditure or operational expenditure of all underlying non-financial investee companies? Do you agree with that the same approach should apply to all investments made by a given financial product?
<ESA_QUESTION_ESG_2>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_2>

: Do you have any views on the benefits and drawbacks of including specifically operational expenditure of underlying non-financial investee companies as one of the possible ways to calculate the KPI referred to in question 2?
<ESA_QUESTION_ESG_3>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_3>

: The proposed KPI includes equity and debt instruments issued by financial and non-financial undertakings and real estate assets, do you agree that this could also be extended to derivatives such as contracts for differences?
<ESA_QUESTION_ESG_4>
We strongly support the inclusion of sustainable structured products and their derivative component in the KPI (share of taxonomy-compliant investments of a financial product) and its graphical representation.
Recital 31 of the draft RTS gives clear direction
The ESAs have already stated in Recital 31 of the draft RTS that indirect investments in securities issued by investee companies can also be used to justify the attainment of environmental or social characteristics or a sustainable investment objective. These indirect investments - as the ESAs explicitly clarify in Recital 31 - also include derivatives. This view is also reflected in Article 16(1)(c) and Article 23(1)(b) of the draft RTS.

· Derivatives encompassed by the EBA´s Advice on Article 8 of the Taxonomy Regulation 
The ESAs` approach has recently been underpinned by the EBA's Advice to the Commission on Article 8 of the Taxonomy Regulation (EBA/Rep/2021/03). The EBA recommends including not only spot market holdings, but also derivatives held in the trading book of an investment firm (being one component of its green asset ratio (GAR)) (cf., EBA's Advice to the Commission on Article 8 of the Taxonomy Regulation, paragraphs 215, 217, and 226). Evidently, the EBA ascribes the same market impact to the acquisition of an equity/debt derivative as to the direct acquisition of the underlying equity or debt instrument on the spot market. This is also in line with the findings of numerous academic studies analysing the fundamental linkages between spot and derivative markets (for further reference see for example Deutsche Bundesbank, Derivatives and their feedback effects on the spot markets, Monthly Report July 2006 p. 5163; for the role of derivatives in sustainable finance see Lannoo and Thormadakis, Derivatives in Sustainable Finance, Center for European Policy Studies (CEPS), 2020). 
[bookmark: _GoBack]
· Mandatory hedging creates demand for underlyings on the spot market
We have already outlined in our comments on the Joint Consultation Paper of the ESAs of 23 April 2020 (JC2020) (see DDV statement of September 2020) that SSIPs can usually be split into two components: a bond component and a derivative component linked to a sustainable underlying. Both components should be assessed separately and then be aggregated for disclosure reasons. Our following remarks refer to the derivative component of an SSIP. 
When a bank issues an SSIP, it is exposed to a market price risk to the extent the SSIP`s repayment profile depends on the price development of the underlying. For example, where the underlying consists of a basket of listed shares, the issuing bank is exposed to the risk that the market price of these shares rises. According to prudential law requirements, the bank is obliged to hedge this risk. 
This derives mainly from Article 83(1) of CRD IV, which stipulates that a bank shall have implemented policies and processes for the identification, measurement and management of all material sources and effects of market risks. Member States have to implement these provisions of CRD IV into their national law (cf. Article 288(3) of TFEU). In Germany, for example, this requirement is laid down in Section 25a of the German Banking Act (KWG) and specified in BTR 2 of the Minimum Requirements for Risk Management (MaRisk). In addition, CRD IV entitles the EBA to further specify requirements for internal governance, including risk management. To this end, the EBA has issued corresponding Guidelines on Internal Governance (EBA/GL/2017/11). With regard to an institution’s risk management framework, these guidelines stipulate that all relevant risks should be encompassed in the risk management framework with appropriate consideration of both financial and non-financial risks, including credit, market, liquidity, concentration, operational, IT, reputational, legal, conduct, compliance, and strategic risks (paragraph 136). Further guidance on the assessment of market risks is provided for in the EBA Guidelines on common procedures and methodologies for the supervisory review and evaluation process (SREP) (paragraphs 197 et seq.).
To hedge its market price risk, the bank is expected to conclude hedging transactions in its trading book. This does not necessarily mean that the bank physically acquires the underlying. However, the bank will enter into market transactions that place the bank in the same economic position as if it physically owned the underlying. By doing so, the bank is able to pass on the price development of the underlying to the investor without taking risks. This economic position will be conveyed to the bank through a chain of transactions, at the end of which there is always the physical acquisition of the underlying by a market participant. In this way, an SSIP whose payout profile depends on the price performance of an equity underlying always indirectly generates demand on the secondary (spot) market for the underlying in question. Notably, for this reason any assessment of the ESG eligibility of the derivative component of a structured investment product should take a holistic approach and – equivalent to the approach taken by the EBA – focus only on the underlying and its ESG eligibility.
· Effects comparable to any secondary market acquisition 
The indirect investment effect in favour of the investee companies (serving as underlying) described above is comparable to any secondary market transaction, including those exercised by investment funds such as UCITS and AIFs. They enhance the visibility and thus liquidity as well as the reputation of this asset, exercising a disciplining function on the company that should not be underestimated. This also includes the use of these underlyings in ESG indices. In particular, structured investment products often make use of these indices when defining their payout profile, further contributing to the importance of these as benchmarks for the market as a whole.
· Facilitating of sustainability risk management   
Finally, an extension of the KPI to derivatives would facilitate the management of sustainability risks for investors. Being provided with the KPI (and other information disclosed under the templates), investors in an SSIP can determine with little effort to what extent their investment is exposed to the risks of a taxonomy-aligned activity compared to the (presumably) much higher sustainability risks of a non-sustainable (brown) investment. Conversely, excluding SSIPs from the KPI would hamper investors´ efforts to efficiently manage their exposure to sustainability risks when investing in sustainable structured investment products.
We therefore advocate that, in the case of the derivative component of an SSIP, the KPI for taxonomy compliance should be applied in the same way as would be the case if the investor were invested in the underlying via an equity fund.

<ESA_QUESTION_ESG_4>

: Is the use of “equities” and “debt instruments” sufficiently clear to capture relevant instruments issued by investee companies? If not, how could that be clarified? Are any specific valuation criteria necessary to ensure that the disclosures are comparable?
<ESA_QUESTION_ESG_5>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_5>

: Do you have any views about including all investments, including sovereign bonds and other assets that cannot be assessed for taxonomy-alignment, of the financial product in the denominator for the KPI?
<ESA_QUESTION_ESG_6>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_6>

: Do you have any views on the statement of taxonomy compliance of the activities the financial product invests in and whether those statements should be subject to assessment by external or third parties?
<ESA_QUESTION_ESG_7>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_7>

Q1 : Do you have any views on the proposed periodic disclosures which mirror the proposals for pre-contractual amendments?

<ESA_QUESTION_ESG_8>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_8>

: Do you have any views on the amended pre-contractual and periodic templates?
<ESA_QUESTION_ESG_9>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_9>

[bookmark: _Hlk18829484]: The draft RTS propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR products (including Article 5 and 6 TR products which are a sub-set of Article 8 and 9 SFDR products). Do you believe it would be preferable to have separate pre-contractual and periodic templates for Article 5-6 TR products, instead of using the same template for all Article 8-9 SFDR products?
<ESA_QUESTION_ESG_10>
[bookmark: _Hlk66781674]TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_10>

: The draft RTS propose in the amended templates to identify whether products making sustainable investments do so according to the EU taxonomy. While this is done to clearly indicate whether Article 5 and 6 TR products (that make sustainable investments with environmental objectives) use the taxonomy, arguably this would have the effect of requiring Article 8 and 9 SFDR products making sustainable investments with social objectives to indicate that too. Do you agree with this proposal?
<ESA_QUESTION_ESG_11>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_11>

: Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options?
<ESA_QUESTION_ESG_12>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_12>
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