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[bookmark: _Toc280628648]Responding to this paper 
The European Supervisory Authorities (ESAs) welcome comments on this consultation paper setting out the proposed Regulatory Technical Standards (hereinafter “RTS”) on content and presentation of disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088 (hereinafter Sustainable Finance Disclosure Regulation “SFDR”) and in particular on the specific questions summarised in Section 3 of the consultation paper under “Questions to stakeholders”. 
Comments are most helpful if they:
· contain a clear rationale; and
· describe any alternatives the ESAs should consider.
When describing alternative approaches the ESAs encourage stakeholders to consider how the approach would achieve the aims of SFDR.

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESA_QUESTION_ESG_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESA_ESG_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESA_ESG_ABCD_RESPONSEFORM.
· The consultation paper is available on the websites of the three ESAs and the Joint Committee. Comments on this consultation paper can be sent using the response form, via the ESMA website under the heading ‘Your input - Consultations’ by 12 May 2021.
· Contributions not provided in the template for comments, or after the deadline will not be processed.


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs rules on public access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESAs Board of Appeal and the European Ombudsman.


Data protection

The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:2]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [2:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 





General information about respondent

	Name of the company / organisation
	Afep
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	France


Introduction
Please make your introductory comments below, if any:

<ESA_COMMENT_ESG_1>
Afep, the French Association of Large Companies, welcomes this consultation and the opportunity to comment on the draft RTS on content and presentation of disclosures pursuant to Article 8(4), 9(6) and 11(5) of Regulation (EU) 2019/2088. Our contribution focuses on 2 questions and 1 specific issue : although we are aware that it is not the mandate of the ESAs to question the disclosure requirements laid down in Level 1 legislations, namely SFDR and the Taxonomy Regulation, we would like to stress that companies do not consider relevant and useful to publish on a mandatory basis an OpEx KPI. Such requirement will generate undue burden for preparers, even taking into account the narrow definition of operational expenditures envisaged by the Commission, without providing useful information for end-users. More generally speaking, we warn policymakers and authorities against building an overly complex (reporting) framework that would impose disproportionate burden and costs on all financial market participants without delivering relevant and useful information to potential end-users.
<ESA_COMMENT_ESG_1>


: Do you have any views regarding the ESAs’ proposed approach to amend the existing SFDR RTS instead of drafting a new set of draft RTS?
<ESA_QUESTION_ESG_1>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_1>

: Do you have any views on the KPI for the disclosure of the extent to which investments are aligned with the taxonomy, which is based on the share of the taxonomy-aligned turnover, capital expenditure or operational expenditure of all underlying non-financial investee companies? Do you agree with that the same approach should apply to all investments made by a given financial product?
<ESA_QUESTION_ESG_2>
The disclosure of the CapEx and OpEx KPIs should not be mandatory and should be made by companies only on a voluntary basis when they deem it relevant. In particular, Afep member companies consider that the publication of the OpEx KPI will impose an undue burden on preparers without the guarantee to provide relevant information to potential end-users, despite the narrow definition OpEx adopted by the Commission. As a matter of fact, several points need to be clarified regarding the potential use of these KPIs and in particular of the OpEx KPI:
· How investors can use the information (CapEx and/or OpEx) to assess the sustainable proportion of their investments/portfolio shall be clarified? In particular there is no reference to OpEx in annexes III, IV and V of the draft delegated regulation to be adopted by the European Commission under article 8 of the Taxonomy Regulation and published for consultation until 2 June 2021.
· As regards investment plans, the question of when the alignment with the Taxonomy shall be assessed (substantial contribution to at least one objective of the Taxonomy Regulation, compliance with the Do No Significant Harm criterion and Article 13 minimum safeguards) needs also to be clarified: at the inception or at the completion of the plan? Assessing ex-ante the alignment does not seem possible. Therefore, we assume that alignment should be assessed ex-post. But what would be the consequences for the company and for investors who used these KPIs to measure the sustainable impact/exposure of their investments/portfolio if the alignment criteria are not met once the investments have been completed (the criteria for instance can be tightened during the life of the plan)? 
· In their advice to the Commission under Article 8 of the Taxonomy Regulation, both ESMA and EBA consider that the most relevant KPI is the revenue (although EBA reckons that CapEx is relevant where banks provide special purpose lending for taxonomy-aligned economic activities, ie project finance). 
We consider therefore that the CapEx and OpEx KPIs should be published only if material in accordance with the overarching principle of materiality laid down in the NFRD.
<ESA_QUESTION_ESG_2>

: Do you have any views on the benefits and drawbacks of including specifically operational expenditure of underlying non-financial investee companies as one of the possible ways to calculate the KPI referred to in question 2?
<ESA_QUESTION_ESG_3>
We disagree with the approach adopted by the co-legislators in the Taxonomy Regulation and the ESAs and question whether it is useful or relevant to publish an OpEx KPI. We would like to remind that the institutional agreement between the co-legislators reached in December 2019 on the Commission’s proposal for a regulation establishing the Taxonomy required – under article 4 delta – the disclosure of “the proportion of their total investments (Capital Expenditure) and/or expenditures (Operating Expenditure) related to assets or processes associated with environmentally sustainable economic activities” while the final version of the Regulation published requires under article 8 the disclosure of “the proportion of their capital expenditure and the proportion of their operating expenditure”.
It is our understanding that the purpose of this disclosure was to focus on operating expenses that contribute to environmental objectives, such as research and development expenses, and not to capture the totality of operating expenses associated with the business. Computing all operating expenses at product line level requires the implementation of a dedicated analytical accounting process, which would be both impossible to implement and not relevant. We acknowledge that the Commission in the draft delegated regulation to be adopted under Article 8 of the Taxonomy Regulation is putting forward a “narrow” definition of operational, expenses. However, we consider that full flexibility should be given to non-financial companies to decide whether it is relevant to disclose an OpEx KPI considering the variety of business models: where the taxonomy compliant part of OpEx is not deemed relevant and/or significant, companies should be authorised to explain why their taxonomy compliant part of OpEx is not significant instead of disclosing a useless figure. Furthermore, how this KPI can be used by investors to determine the sustainable proportion of their investments is not clear for investment in both equity and debt securities. Please refer also to our answer to question 2.
<ESA_QUESTION_ESG_3>

: The proposed KPI includes equity and debt instruments issued by financial and non-financial undertakings and real estate assets, do you agree that this could also be extended to derivatives such as contracts for differences?
<ESA_QUESTION_ESG_4>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_4>

: Is the use of “equities” and “debt instruments” sufficiently clear to capture relevant instruments issued by investee companies? If not, how could that be clarified? Are any specific valuation criteria necessary to ensure that the disclosures are comparable?
<ESA_QUESTION_ESG_5>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_5>

: Do you have any views about including all investments, including sovereign bonds and other assets that cannot be assessed for taxonomy-alignment, of the financial product in the denominator for the KPI?
<ESA_QUESTION_ESG_6>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_6>

: Do you have any views on the statement of taxonomy compliance of the activities the financial product invests in and whether those statements should be subject to assessment by external or third parties?
<ESA_QUESTION_ESG_7>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_7>

Q1 : Do you have any views on the proposed periodic disclosures which mirror the proposals for pre-contractual amendments?

<ESA_QUESTION_ESG_8>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_8>

: Do you have any views on the amended pre-contractual and periodic templates?
<ESA_QUESTION_ESG_9>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_9>

[bookmark: _Hlk18829484]: The draft RTS propose unified pre-contractual and periodic templates applicable to all Article 8 and 9 SFDR products (including Article 5 and 6 TR products which are a sub-set of Article 8 and 9 SFDR products). Do you believe it would be preferable to have separate pre-contractual and periodic templates for Article 5-6 TR products, instead of using the same template for all Article 8-9 SFDR products?
<ESA_QUESTION_ESG_10>
[bookmark: _Hlk66781674]TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_10>

: The draft RTS propose in the amended templates to identify whether products making sustainable investments do so according to the EU taxonomy. While this is done to clearly indicate whether Article 5 and 6 TR products (that make sustainable investments with environmental objectives) use the taxonomy, arguably this would have the effect of requiring Article 8 and 9 SFDR products making sustainable investments with social objectives to indicate that too. Do you agree with this proposal?
<ESA_QUESTION_ESG_11>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_11>

: Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options?
<ESA_QUESTION_ESG_12>
TYPE YOUR TEXT HERE
<ESA_QUESTION_ESG_12>
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