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Response Form to the Consultation Paper 
Guidelines on methodology to be used in exceptional circumstances and amendment to the guidelines on non-significant benchmarks		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 30 April 2021.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_CP_GMEC_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_ GMEC _nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_ GMEC_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations”  “Guidelines on methodology to be used in exceptional circumstances and amendment to the guidelines on non-significant benchmarks”).

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
This paper may be specifically of interest to administrators of benchmarks, contributors to benchmarks and to any investor dealing with financial instruments and financial contracts whose value is determined by a benchmark or with investment funds whose performances are measured by means of a benchmark.
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General information about respondent
	Name of the company / organisation
	Solactive AG
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	Germany




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CP_GMEC_1>
Solactive AG is a German multi-asset class index provider; developing, calculating and distributing indices worldwide. Solactive AG is registered as a Benchmark Administrator under the European Benchmarks Regulation (BMR) with the German Federal Financial Supervisory Authority (BaFin). Solactive AG does not provide significant or critical benchmarks.

We thank ESMA for the initiative and the opportunity to share our view on the Draft guidelines amending the guidelines on non-significant benchmarks and the corresponding question.
<ESMA_COMMENT_CP_GMEC_1>







Questions 

1. : Do you have any views on the content of the draft guidelines on the details of any methodology to be used to determine a critical or significant benchmark in exceptional circumstances? Would you suggest including any additional elements or to delete one or more of the elements proposed? Please explain.
<ESMA_QUESTION_CP_GMEC_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_1>

1. : Would you suggest including any additional elements to be taken into account for identifying the overarching principles of the exceptional circumstances? Please explain. 
<ESMA_QUESTION_CP_GMEC_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_2>

1. : Do you have any views on the content of the draft guidelines on the material changes to the methodology used to determine a critical or significant benchmark? Would you suggest including any additional elements or to delete one or more of the elements proposed? Please explain.
<ESMA_QUESTION_CP_GMEC_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_3>

1. : Do you have any views on the content of the draft guidelines on the oversight function for critical and significant benchmarks? Would you suggest to include any additional elements or to delete one of the elements proposed? Please explain.
<ESMA_QUESTION_CP_GMEC_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_4>

1. : Do you have any views on the content of the draft guidelines on the record keeping requirements? Would you suggest to include any additional elements or to delete one or more of the elements proposed? Please explain.
<ESMA_QUESTION_CP_GMEC_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_5>

1. : Would you suggest to further specify any additional elements of the regulatory framework with regard to the use of an alternative methodology in exceptional circumstances? Please explain.
<ESMA_QUESTION_CP_GMEC_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_GMEC_6>

1. : Do you have any views on the content of the draft guidelines amending the guidelines on non-significant benchmarks in respect of any methodology to be used in exceptional circumstances and the oversight function? Would you suggest to include any additional elements or to delete one of the elements proposed? Please explain.
<ESMA_QUESTION_CP_GMEC_7>
We welcome the clarifications sought by the amendment of the guidelines on non-significant benchmarks. In our view, these contribute significantly to improving governance processes and transparency. 
Guideline 12
The asset class-specific appropriate knowledge of the members of the oversight function is essential in order to reach balanced decisions that take the interests of all parties concerned into account. This This is an essential factor, especially when responding to extraordinary market situations.
Guideline 27a
We agree with subparagraph (i) of Guideline (27a) that the overarching principles to be applied to identify exceptional circumstances should be specified in the benchmark methodology documents.
However, we do not consider the additional elements of subparagraphs (ii) to (iv) to be suitable for further increasing transparency. 
In advance, it is very difficult to know what alternatives may actually be appropriate or which parts of the methodology may no longer be applied. For example, we have seen an extreme liquidity squeeze in some bond market segments in spring 2020 as a direct consequence of the COVID-19 pandemic. Due to the different reactions of some market segment to the COVID-19 pandemic, different measures were taken. 
For some of the affected benchmarks it has been decided to exceptionally postpone the rebalance. The measure taken was determined after examination of the overall market situation at the time, what alternatives were possible and a market consultation. Respondents to the market consultation raised concerns on the impaired tradability of bonds and the associated higher transaction costs. There were also concerns as to whether the current prices for bonds actually can be considered as “fair”. 
For other benchmarks, particularly representing the Canadian bond market, it has been decided to partially disapply specific selection criteria but to continue with the scheduled rebalance. In this case, too, the overall market situation at the time and possible alternatives have been examined and a market consultation has been conducted. Respondents were supportive of a partial non-application of the selection criteria as a response to the market environment at the time. These views were mainly based on lowering the turnover due to the impaired tradability of bonds and the associated higher transaction costs.
The two examples show that depending on market situation and responses by market participants the same event, the liquidity squeeze in some bond market segments in spring 2020 as a direct consequence of the COVID-19 pandemic, could lead to different measures. Generally, one can say that the measures are always in the best interest of benchmark users in order to ensure a liquid and tradable benchmark that reflects the market situation at that moment.  
A description of alternative ways to calculate a benchmark, the disapplication of key elements of the methodology or any methodology to be used in exceptional circumstances is ultimately not foreseeable with sufficient accuracy and therefore cannot be described or summarized. The possible reactions to the occurrence of exceptional circumstances are influenced by a wide range of, often unforeseeable factors. The reactions to be taken can regularly not be described with sufficient precision to result in added value for the users of the benchmarks and increased transparency. Rather, a summary description could give the impression of a predefined, obligatory procedure in the case of occurrence of exceptional circumstances. Therefore, from our point of view, the additional elements of subparagraphs (ii) to (iv) of Guideline (27a) do not improve transparency.  
However, we see merit in a general description of how we would react to the exceptional circumstances (following the principles in subparagraph (i) of Guideline (27a)) and to set out which elements of the methodology would be considered by the oversight function to be affected by such possible exceptional circumstances, the process for gathering market feedback (e.g., market consultation), communication to the market and which main objectives we would be trying to achieve (e.g., replicability of the benchmark, avoiding disproportional costs, reflection of the market situation at that moment etc.).
<ESMA_QUESTION_CP_GMEC_7>
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