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DUFAS (the Dutch Fund and Asset Management Association) welcomes the opportunity to respond to 

the ESMA Consultation Paper Guidelines on certain aspects of the MiFID II appropriateness and  

execution-only requirements, as published by ESMA 29 January 2021. 

 

 

Guidelines on certain aspects of the MiFID appropriateness and execution-only 

Requirements 

 

Guideline 1 – Information to clients about the purpose of the appropriateness assessment 

 
Q1: Do you agree with the suggested approach on providing information about the purpose of the 

appropriateness assessment? Please also state the reasons for your answer. 

 

 

We in principle agree with ESMA’s approach subject to the following comments:  

• First of all, the Guidelines should clarify and confirm that the appropriateness test is not applicable to 

professional investors and eligible counterparties. This does not necessarily have to be reflected in 

Guideline 1, but could be reflected in the use and reference to applicable definitions in the Guidelines; 

and 

• Secondly, the appropriateness test is not required for non-advised sales for non-complex products. This 

should be clarified in the explanation when and why an appropriateness test is applicable.  

 

 

Guideline 2 – Arrangements necessary to understand or warn clients 
 

Q2: Do you agree with the suggested approach on the arrangements necessary to understand or warn clients? 

Please also state the reasons for your answer. 

 

 

We have the following comments:  

• We do understand that there is a risk of circumvention if a firm allows a client to respond more than 

once to a questionnaire. However, the question arise whether using cooling-off periods in which the 

client cannot re-take the questionnaire within a certain period of time, sounds a practical solution to 

this end. From that perspective, we do not agree with the requirements of such cooling-off period and 

limiting the number of attempts to respond to a questionnaire. 
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• Furthermore, what does ESMA mean with the phrase ‘that it is particularly important that firms avoid 

self-assessment questions and balance these with objective criteria’. Does ESMA imply that the knowledge 

and experience test cannot be done via means of self-assessment. Given the online intake firms will 

in most cases rely on such a self-assessment? We believe this does not correspond with current 

practice and the nature of execution only services where the online intake by firms in most cases relies 

on such online self-assessment. 

 

 

Q3: Do you agree with the suggested approach on the extent of information to be collected from clients?  

Please also state the reasons for your answer. 

 

 

We agree that although the extent of the information to be asked may vary, the level of protection afforded 

by the appropriateness assessment should indeed remain unchanged. In addition we do agree that the 

risks  associated with more complex or risky products may require more in-depth information from the 

client. More depth information may be required for complex leveraged products such as writing options 

and turbo’s. However, a more granular approach the depth of information collection should not result in 

the introduction of new definitions of complex products by virtue of these Guidelines, -and/or by  

considering complexity as relative- in addition to the existing legal consideration of whether a financial 

product can be regarded as complex or not. 

 

 

Q4: Do you agree with the suggested approach regarding the appropriateness  assessment relating to a service with 

specific features (paragraph 34 of the Guidelines)? In particular, do you agree with the examples provided (bundled 

services and short selling), or would you suggest including other examples? Please also state the reasons for your 

answer. 

 

 

Yes, we agree as long as there is sufficient proportionality in the requirements, including the 

documentation. Examples in addition to examples mentioned by ESMA could be financial instruments such 

various derivatives such as writing options, particularly leveraged instruments etc. 

 

 

Guideline 4: Reliability of client information 

 

Q5: Do you agree with the suggested approach on the reliability of client information? Please also state the reasons 

for your answer. 
 

 

No, although we understand the suggested approach, we do advise to bring the Guidelines in line with 

Article 55(3) of the Delegated Regulation, which states that “an investment firm shall be entitled to rely on the 

information provided by its clients or potential clients unless it is aware or ought to be aware that the information 

is manifestly out of date, inaccurate or incomplete.” This is even more essential in an online/digital setting. 

Furthermore, where it concerns provision of information by the client for the purposes of the 

appropriateness test, it could be added to the explanation on the appropriateness test in Guideline 1 that 

is the duty of clients to provide correct, up-to-date and complete information as is necessary for the 

appropriateness assessment.  
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Guideline 5: Relying on up-to-date client information 

 
Q6: Do you agree with the suggested approach on relying on up-to-date client information? Please also state the 

reasons for your answer. 

 

 

As indicated, generally, it is up to the client to keep the appropriateness data updated. Where ESMA 

indicates that “firms should have procedures defining the frequency of updating information on a client’s 

knowledge and experience collected previously in order to ensure that this information remains up to date, 

accurate and complete for the purpose of the appropriateness assessment”, does that refer to the fact that the 

firm can monitor where the knowledge and experience increases because of frequent trading? From that 

perspective, we understand the possible implication. Whilst a client may say at the beginning of the 

execution only relationship that he or she may not have sufficient knowledge and experience with 

instrument X, this may be different after a number of trades executed in instrument X. This also may mean 

that a warning may not need to be automatically issued after a while to such client. Is this the mechanism 

ESMA is aiming for? Finally, we do wonder what ESMA means by saying that in situations in which a client’s 

profile has been updated too frequently or updates are concentrated in a short period of time, a client may 

be induced to update its profile in order to make a certain investment product appear appropriate that 

would otherwise be inappropriate for him.  We are concerned about the insinuation of such guidance.  

 

 

Guideline 6: Client information for legal entities or groups 

 

Q7: Do you agree with the suggested approach on client information for legal entities or groups? Please also state 

the reasons for your answer. 

 

 

ESMA states that firms should adopt a prudent approach by considering the information on the person 

with the least knowledge and experience with legal entities or groups. The question arises whether such 

prudent approach should be followed in all cases. A situation of a married couple investing on an execution-

only basis may be different from a company where the persons which invests on behalf of the company 

has a lot of knowledge and experience and acts for such company in such a capacity. We believe that this 

Guideline should be more granular or should be deleted. 

 

 

Guideline 7: Arrangements necessary to understand investment products 
 

Q8: Do you agree with the suggested approach on the arrangements necessary to understand investment 

products? Please also state the reasons for your answer. 

 

 

DUFAS does not agree with the suggested approach and advises to delete Guideline 7.  

 

First of all, whilst ESMA indicates that product governance requirements should be distinguished from the 

appropriateness test, this Guideline does seem to introduce product governance aspects into the test. 

Secondly, the Guideline suggest a more granular approach with regard to complex products, suggesting 

that for the purpose of the appropriateness test, a subset of various types of complex products may 

emerge. If that is the case, we do believe this should not be prescribed by means of ESMA Guidelines; 

Finally, we are opposed that for more complex investment products, firms may not only rely on the 

information from external data providers but should check and challenge such data where possible or 

compare data provided by multiple sources. This would increase the burden, but also inconsistency in 

labelling products into complex and non-complex. 
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Given these comments and the unclarities that may arise, we suggest to delete this Guideline in its entirety.   

 

 

Guideline 8: Arrangements necessary to assess the appropriateness of an investment or else  

issue a meaningful warning 
 

Q9: Do you agree with the suggested approach on the arrangements necessary to assess the appropriateness of an 

investment or else issue a meaningful warning? Please also state the reasons for your answer. 

 

 

Yes, we generally agree with ESMA’s approach, although we find the Guideline too prescriptive. We are 

also concerned about what is meant by ESMA what is considered to be a meaningful warning, particularly 

in an automated setting, and how does that correspond to the MiFID II directive its self that already 

provides for warnings in the context of the appropriateness test that such warning can be provided in a 

standardized form (art. 25 (3) MIFID II). 

 

 

Guideline 9: Effectiveness of warnings 

 

Q10: Do you agree with the suggested approach on the effectiveness of warnings? Please also state the reasons for 

your answer. 

 

 

Yes, we generally agree with ESMA’s approach, but we do have the following comments.  

• First of all, ESMA indicated that supervisory experience shows that some firms offer clients without 

the necessary knowledge and experience educational tools, webinars or ‘demo’ trading platforms to 

enable them to improve their knowledge. We are unsure what qualification gives ESMA to such tools. 

Does ESMA suggest that such tools are not suitable for a client to improve or gain knowledge?  

 

• Secondly, ESMA suggest that firms should identify ex-ante whether there are any conditions and 

criteria under which a client would not be allowed to proceed with a  transaction after having 

received a warning, and ex-post to evaluate the overall effectiveness of warnings issued and make 

adjustments where necessary. We do not see how this would work in practice and which conditions 

and criteria ESMA is referring to.  

 

 

Guideline 10: Qualifications of firm staff 

 

 

We have not formed an opinion on this Guideline. 
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Guideline 11: Record-keeping 

 

Q12: Do you agree with the suggested approach on record-keeping? Please also state the reasons for your answer 

 

 

Yes, we generally agree with ESMA’s approach. 

 

 

Q13: Do you see any specific difficulties attached to the requirement to keep records of any warnings issued and 

any corresponding transactions made by clients? 
 

 

Yes, we generally agree with ESMA’s approach. We do not foresee difficulties in such record keeping 

requirements. 

 

 

Guideline 12: Determining situations where the appropriateness assessment is required 
 

Q14: Do you agree with the suggested approach on determining situations where the appropriateness assessment 

is needed? Please also state the reasons for your answer. 

 

 

Yes, we generally agree with ESMA’s approach. It should also be essential to note and express in these 

Guidelines that some AIFs could also pass the criteria of Article 57 of the MiFID II Delegated Regulation, and 

would therefore be considered to be non-complex. Hence, we would like to use this opportunity to stress 

that DUFAS does not agree with ESMA’s Q&As that only (non-structured) UCITS can be considered non-

complex. These types of funds should also have access to the test in Article 57 of the MiFID II Delegated 

Regulation, thus allowing these funds to be sold through execution-only channels (without the 

appropriateness assessment). To prevent such products from being able to be considered against the 

Article 57 test not only misunderstands the breadth of the AIF universe but also effectively nullifies a 

provision in Regulation.  

 

 

Guideline 13: Controls 
 

Q15: Do you agree with the suggested approach on controls? Please also state the  reasons for your answer. 

 

 

Yes, we generally agree with ESMA’s approach. ESMA highlights that firms should evaluate the overall 

effectiveness of the warnings issued to clients and should take account of this analysis and all other 

relevant information when conducting a regular review of the target market and distribution strategy of 

the relevant investment products. Could ESMA provide an example how this could be taken into account? 

 

 

Sustainable finance 

 

Q16: When providing non-advised services, should a firm also assess the client’s  knowledge and experience with 

respect to the envisaged investment product’s  sustainability factors and risks? If so, how should such sustainability 

factors and  risks be taken into account in the appropriateness assessment? Please also state the reasons for your 

answer. 
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Where sustainable finance concepts are in the process of being further developed within the various pieces 

of legislation of the EU Sustainable Finance Plan, we believe that at stage sustainability factors and risks of 

investment products should not become part of the appropriateness assessment. It may even hamper 

investing in sustainable products where sustainability factors and risk may become part of such 

assessment, apart from the question how this knowledge & experience herein should be tested.   

 

 

 

 

 

DUFAS: Dutch Fund and Asset Management Association 

Since 2003, DUFAS has been committed to a healthy asset management sector in the Netherlands. DUFAS 

has more than 50 members: from large asset managers who invest Dutch pension and insurance assets to 

smaller, specialist asset managers. DUFAS increases awareness of the social relevance of investing, helps to 

develop sector standards and represents the sector in the implementation of new laws and regulations. In 

addition, DUFAS is committed to a single European market with equal regulations. 

 
More information 

Would you like to respond, or should you have any questions? I would be pleased to hear from you. Please 

feel welcome to e-mail Randy Pattiselanno, DUFAS manager strategy & regulatory affairs, at rp@dufas.nl. 

 

 

 

 


