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BIPAR GENERAL INTRODUCTORY REMARKS  

BIPAR and its members generally welcome and support measures aimed at strengthening investor protection if 

and where necessary. 

We do not support however that Guidelines introduce stricter rules with limited added value, at a time where the 

Covid-pandemic has made it even clearer that we need an improved and more efficient regulatory environment.  

This need has been reflected in the recently adopted MiFID “Quick-Fix”, see recital 1: “The overall aim of those 

amendments should therefore be to remove unnecessary red tape and introduce carefully calibrated measures 

that are deemed effective in order to mitigate the economic turmoil. Those amendments should avoid making 

changes that increase administrative burdens on the sector and should leave complex legislative questions to be 

settled during the planned review of Directive 2014/65/EU of the European Parliament and of the Council”. 

Recital 2 of this Quick-Fix furthermore reads that: “Further efforts to reduce regulatory complexity and investment 

firms’ compliance costs and to eliminate distortions of competition could be considered, provided that investor 

protection is sufficiently taken into consideration at the same time.” 

The Quick Fix’ intention of facilitating fast economic recovery would be obstructed by Guidelines that partly 

propose extra administrative burden, which does not seem to be commensurate with the risk they seem to 

tackle. The proposed processes in our view do not result in any added value for investors, and therefore 

contradict the goal of the MiFID Quick Fix.  

Some of the requirements contained in the draft Guidelines would actually discourage customers from making 

investments and would even motivate them to invest in investments that are not regulated.   

Overall, from the customer's point of view, the draft Guidelines lead to more administrative burden and costs 

both for consumers and for investment firms, and in particular for the SME ones.   

Finally, we would like to point out that the implementation of any new requirements in tools and processes 

requires appropriate time and this should be considered for the application of ESMA Guidelines too (usually, IT 

changes require at least 1,5 – 2 years of preparation time). 
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INFORMATION TO CLIENTS ABOUT THE PURPOSE OF THE APPROPRIATENESS ASSESSMENT AND ABOUT 

EXECUTION ONLY 

Guideline 1 – Information to clients about the purpose of the appropriateness assessment 

Firms should, in good time before the provision of non-advised services, inform their clients clearly and simply 

about the appropriateness assessment and its purpose which is to enable the firm to act in the client’s best 

interest. 

Q1: Do you agree with the suggested approach on providing information about the purpose of the 

appropriateness assessment? Please also state the reasons for your answer.  

BIPAR input: 

• On p 26, point 14, third bullet point, ESMA states that information to clients about the purpose of the 

appropriateness assessment should include “a summary of the differences between the requirements 

applicable to advised and non-advised services to avoid any confusion between these investment 

services”. 

We believe that if the aim is to avoid confusion between non-advised and advised services, it makes more 

sense to explain the different concepts to the client, instead of giving a summary of differences between 

the requirements that are applicable. In particular when a “non-advised service” is offered, it should be 

explained what “advised service” is.   

This is reflected in ESMA’s background information to this Guideline, on p 8, point 16, which states that 

the differences between services have to be explained.  

• We also believe that in some cases there could be opted for a more “client”-based approach. In this 

respect, it could be sufficient for example to ensure that a client is informed once per year, or at the start 

of the relationship about the differences between appropriateness test and suitability test or the 

difference between advised and non-advised service.  

In the case of the offering of “own” products” the client should be informed.  

• The client could also be informed about the advantages of an overall financial situation “audit”, as the 

appropriateness or suitability of an investment in a particular product depends upon the situation of the 

client.  

• Overall, there should be a more efficient enforcement of the supervision of the existing rules and at 

product level before introducing additional/more detailed, different, information requirements.  

Constant changes in the regulatory framework create confusion and costs which are burdensome, in 

particular for SME investment service providers, and create confusion for the consumers.  
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KNOW YOUR CLIENT AND KNOW YOUR PRODUCT  

Arrangements necessary to understand or warn clients 

Guideline 2: Firms shall establish, implement and maintain adequate policies and procedures (including 

appropriate tools) to ask the client or potential client to provide information regarding that person’s knowledge 

and experience investment field relevant to the specific type of investment service or product offered or demanded 

as listed in Article 55(1) of the Delegated Regulation. 

 

Q2: Do you agree with the suggested approach on the arrangements necessary to understand or warn clients? 

Please also state the reasons for your answer.  

BIPAR input: 

• On p 28, in point 24, ESMA states that: “As it is the responsibility of the firm to aim for collecting the 

relevant information from clients, firms should take all reasonable steps to sufficiently assess their clients’ 

understanding of the main characteristics and the risks related to the specific types of investment 

products offered by the firm or at least to the product types in which the client has an interest. This 

includes an understanding of the relationship between risk and return on investments, for example by 

using questionnaires with multiple choice questions aimed at assessing the client’s real knowledge about 

the specific types of investment products”. 

We propose to delete the words “specific types of investment products offered by the firm or at least to 

the” as it would not be logic having to assess the client’s understanding regarding products which he/she 

does not have an interest in. 

• Overall, since many years we promote that consumers should be better educated about finance. This 

should start at secondary school level.  

 

• More generally, regarding the level of detail of information to be requested from the client, we call for a 

proportionate approach (especially as compared to the suitability assessment). With regard to the 

appropriateness test, a lower standard (extent of necessary questions /extent to which the client 

information has to be verified) should be applied compared to the extent and verification necessities 

within the scope of the suitability assessment. Indeed, the objectives re. client protection are different 

(securing suitability vs. securing appropriateness; also comparing the size of the appropriateness test, 

which is just a third of the whole suitability test).  Clients do not necessarily always want to tell everything 

to their investment firm.  

 

• We do not consider it necessary to structure the questionnaire in terms of knowledge in such a way that 

it will become an equivalent to a “learning test” (incl. cooling-off period). We also cannot understand how 

a client can overestimate his "experience". For example, when a client is asked about the experience he 

has already gained, the number of transactions carried out to date may be taken into account. This is an 

absolute number which is then valued accordingly by the firm. The interpretation of whether the 

experience is "sufficient" is at no time incumbent on the client.  

 

 

• With regard to the suggested “cooling-off period” in particular (see p 28 point 23 and p 10 point 22), this 

could lead to situations in which the client would not be able to buy or sell securities and we do not think 

that this is or should be the intention of MiFID II, which on the contrary deems the provision of a warning 

as sufficient.  
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It should be considered carefully which impact any proposed measures would have on clients. It should 

be avoided that compliance with supervisory measures contradicts civil law and could therefore easily 

entitle clients to indemnity towards firms.  

For example: an existing customer wants to buy a security for a certain, good price, for which the entity 

has not yet information on the client´s knowledge and experience in this product/risk category; the 

customer’s aim is not to circumvent the appropriateness requirements, but he/she unfortunately presses 

the wrong buttons/checkboxes and – as a result – this wrong attempt leads to a cooling-off period, within 

which the customer is not allowed to carry out transactions. The client might want to press charges 

against the firm and try to get compensation for any increased price, which he/she would need to bear. 

 

 

• As also stated in our reply to Q5, and following Article 55 (3) of the Delegated Regulation (EU) 2017/565: 

“An investment firm shall be entitled to rely on the information provided by its clients or potential clients 

unless it is aware or ought to be aware that the information is manifestly out of date, inaccurate or 

incomplete”. This provision thus contains the principle of trust that the investment firm may rely on the 

information provided by the client, unless evident, obvious inaccuracies are presented. This also 

corresponds to the general principle that with regard to information that comes from a contractual 

partner, it can be assumed that it is correct, complete and up-to-date. The investment firm therefore 

does not have to carry out an extensive check to ensure that the information received from the client is 

correct and that the client understands the products (see also privacy principles). 

 

This principle of trust established by the legislator is reversed by the present Guideline. The investment 

firms are hereby requested to actively search for contradictions and to question each piece of 

information from the customer several times. The "cooling-off period" proposed in point 22 in the event 

of multiple incorrect answers by the customer pushes customers to become active with several 

investment firms or to switch to other non-regulated forms of investment.  
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Extent of information to be collected from clients (proportionality)  

Guideline 3  

In accordance with Article 25(3) of MiFID II, before providing non-advised services for which an appropriateness 

assessment is required, firms shall ask the client or potential client to provide information regarding that person’s 

knowledge and experience in the investment field relevant to the specific type of investment service or product 

offered or demanded so as to enable the firm to assess whether the investment service or product envisaged is 

appropriate for the client. The extent of information asked may vary taking into account the type and 

characteristics of the investment products or services to be considered (i.e. level of complexity and risk of the 

investment products or services) and the client category (retail client or professional client). 

 

Q3: Do you agree with the suggested approach on the extent of information to be collected from clients? Please 

also state the reasons for your answer.  

BIPAR input: 

• In the background to this draft guideline on p 10, point 24, ESMA not only refers to the client category but 

also to taking into account the characteristics of the client.  

This is however not stated in the draft Guideline itself - and we believe rightly so. Such wide wording 

should remain out of a final Guideline regarding appropriateness and execution-only.  

• Regarding the extent of information to be collected from clients, we call for a proportionate approach, 

especially in comparison to the suitability assessment. A lower standard re. necessary questions should be 

applied compared to the suitability assessment.  

 

• In the course of the MiFID II Quick Fix, it has been realized, that some formal requirements have posed an 

unnecessary burden to clients and investment firms/banks, and therefore have been reduced. From our 

point of view, the direction of the suggested extent of the information which has to be obtained goes also 

back to hurdles and to patronizing the customer. 

 

 

Q4: Do you agree with the suggested approach regarding the appropriateness assessment relating to a service 

with specific features (paragraph 34 of the Guidelines)? In particular, do you agree with the examples provided 

(bundled services and short selling), or would you suggest including other examples? Please also state the 

reasons for your answer.  

BIPAR input:  

We believe that using a generic description in point 34 (p 30) like: “When the firm intends to provide a non-

advised service that has specific features“, is ambiguous and lacks legal clarity. Any further requirements in the 

Guidelines should be limited to specifically named examples, not a wide description like “specific features”.   
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Reliability of client information  

Guideline 4  

Firms should take reasonable steps and have appropriate tools to ensure that the information provided by their 

clients is reliable and consistent, without unduly relying on clients’ self-assessment. If the information collected is 

not sufficiently reliable and consistent, this would amount to not having received sufficient information to conduct 

the appropriateness assessment and firms shall issue a warning to the client in accordance with article 25(3), third 

subparagraph, of MiFID II 

 

 

Q5: Do you agree with the suggested approach on the reliability of client information? Please also state the 

reasons for your answer. 

BIPAR input: 

• Overall, it is absolutely necessary to be able to rely upon the information that is provided by the client 

(see in this respect MiFID II Delegated Regulation art 55.3: “An investment firm shall be entitled to rely on 

the information provided by its clients or potential clients unless it is aware or ought to be aware that the 

information is manifestly out of date, inaccurate or incomplete”). Some clients feel it is too intrusive to be 

confronted with information from elsewhere. This could also lead to privacy issues. Clients should remain 

responsible for answering questions correctly. We believe a general warning (including a warning that 

investing includes per definition risk) is in this respect is the only appropriate solution.   

 

• Secondly, we wonder if there is not a slight contradiction in the descriptions accompanying Guidelines 3 

and 4.  

For Guideline 3, ESMA emphasizes in point 35 (p 30) the need to only take into account the information 

re. the client’s knowledge and experience and to avoid giving the perception that other information 

collected, e.g. in the context of advised services to the same client, is taken into account when conducting 

the appropriateness assessment. 

With regard to Guideline 4 however, in point 39 (p 31), ESMA states that in order to ensure the 

consistency of client information, firms should view the information collected as a whole. In the 

description regarding Guideline 4 on p 11, point 31, ESMA refers in particular to information collected 

through advised services.  
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Relying on up-to-date client information  

Guideline 5  

Firms should adopt procedures defining the frequency of updating information on a client’s knowledge and 

experience collected previously in order to ensure that the information remains up to date, accurate and complete 

for the purpose of the appropriateness assessment. The procedures should also specify how the information 

should be updated and what action should be taken by the firm when additional or updated information is 

received or when the client does not provide the information requested. 

 

Q6: Do you agree with the suggested approach on relying on up-to-date client information? Please also state 

the reasons for your answer. 

BIPAR input: 

• In point 45 on p 33, ESMA states that “To mitigate this type of risk, firms could also require, in cases where 

an update results in a higher level of knowledge and experience, that this change is reviewed and 

approved by two staff members. These policies and procedures are particularly important in situations 

where there is a heightened conflict of interest risk, e.g. in self-placement situations or where the firm 

receives inducements for the distribution of an investment product. Another relevant factor to consider in 

this context is the type of interaction that occurs with the client (e.g. face-to-face or through automated 

assessment).” 

We do not support this reasoning. It should be sufficient if there is a manual/human check by one staff 

member in particular for SME’s size investment service providers.  

As already stated in our reply to Q5, service providers must be able to rely upon the information that is 

provided by the client. We agree that the client should be warned that about this. The appropriateness 

test should be independent from the business model used by the provider.   

• The proposal of for example sending a questionnaire to obtain current information (p 32, point 43) does 

not seem practicable. Practical experience with similar attempts in the past has shown that customers 

hardly respond and feel patronised. We would prefer an approach according to which the customer has 

to update the relevant data as soon as a new transaction is pending - in advance of the transaction. 
 

• In the same point, reference is made to “situations where there is a heightened conflict of interest risk, 

e.g. in self-placement situations or where the firm receives inducements for the distribution of an 

investment product”. We do not believe it is necessary that these situations are treated differently 

within the appropriateness test, if and because the firm sets up sufficient measures to reduce and 

manage the conflict of interest. 
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Client information for legal entities or groups  

Guideline 6  

Firms should have a policy defining on an ex-ante basis how to conduct the appropriateness assessment in 

situations where a client is a legal person or a group of two or more natural persons or where one or more natural 

persons are represented by another natural person. Such a policy should be drafted in accordance with the general 

guideline 6 and supporting guidelines enshrined in ESMA Guidelines on certain aspects of the MiFID II suitability 

requirements. 

 

Q7: Do you agree with the suggested approach on client information for legal entities or groups? Please also 

state the reasons for your answer. 

BIPAR input: /  
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Arrangements necessary to understand investment products  

Guideline 7  

Firms should ensure that policies and procedures are implemented to understand the characteristics, nature and 

features of investment products in order to allow them to assess if such products are appropriate to their clients. 

 

Q8: Do you agree with the suggested approach on the arrangements necessary to understand investment 

products? Please also state the reasons for your answer. 

BIPAR input: 

• In point 54, ESMA states: “For example, for more complex investment products with particular features, 

this may require more detailed processes and firms should, where possible, not solely rely on one data 

provider in order to understand and classify investment products but should check and challenge such 

data or compare data provided by multiple sources of information.” 

As stated above already, also here we do not believe wide wording should be used such as “with 

particular features”. The Guidelines should limit themselves to specific examples.  

Also, we prefer the term “may/could” instead of “should”. In many cases, especially small investment firm 

may not have multiple sources of information. 

Finally, it should be sufficient a guarantee if the source of information is an acknowledged data provider 

recognized in the financial market, where the information provided by this data provider is considered 

reliable and trustworthy. 

• In point 52, ESMA states that “Firms could also define, at the level of product governance arrangements, 

ex-ante limits to the range of investment products that can be offered under the appropriateness regime. 

For example, these limits could apply to investment products characterised by significant conflicts of 

interest (due to self placement practices or to the payment of inducements) or to certain particularly 

complex or risky investment products.” 

We do not support the reference to payment of inducements as an example to limit ex ante the range of 

products that can be offered under appropriateness.  
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MATCHING CLIENTS WITH APPROPRIATE PRODUCTS  

Arrangements necessary to assess the appropriateness of an investment or else issue a meaningful warning  

Guideline 8 

In order to assess whether an investment service or product envisaged is appropriate for the client, firms should 

establish policies and procedures to ensure that they consistently take into account:  

• all information obtained about the client’s knowledge and experience necessary to assess whether an 

investment product is appropriate;  

• all relevant characteristics and risks of the investment products considered in the appropriateness assessment. 

Firms should establish policies and procedures enabling them to issue a clear and not misleading warning in case 

they consider that the investment service or product is not appropriate for the client or potential client. 

 

 

Q9: Do you agree with the suggested approach on the arrangements necessary to assess the appropriateness of 

an investment or else issue a meaningful warning? Please also state the reasons for your answer. 

BIPAR input: / 
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Effectiveness of Warnings  

Guideline 9  

To ensure its effectiveness, the warning issued by firms in case no information is provided by the client on his 

knowledge and experience or this is insufficient, or in case the assessment of such information shows that the 

investment service or product offered or demanded is not appropriate for the client, must be clear and not 

misleading. 

 

Q10: Do you agree with the suggested approach on the effectiveness of warnings? Please also state the reasons 

for your answer. 

BIPAR input:  

• We support the requirement to warn the client if he/she does not have sufficient knowledge and/or 

experience to acquire a financial instrument.  

The current MiFID rules enable the client to nevertheless proceed with the transaction at his/her own 

request.  

On p 38, point 71, it seems to us that the “policies and procedures” under which a client would not be 

allowed to proceed with a transaction after receiving a warning, lead to a prohibition of the completion of 

a transaction. If the legislator had wanted principles and procedures for a ban in the event of a lack of or 

insufficient knowledge and experience, this would be reflected in the legal provisions. Such a ban would 

also potentially result in many consumers not having access to the regulated investment market?  

• It does not seem necessary to distinguish between own issues and third-party issues. In our view, the 

conflict of interest mentioned here in the case of own products is non-existent: one must always bear in 

mind that we are in the area of an advisory-free business here, in which the client makes decisions on his 

own responsibility. The fact that it is a proprietary product is always sufficiently and clearly disclosed to 

customers, regardless of the distribution channel, which is why they can decide on a fully informed basis 

how to proceed. Restricting the customer's freedom of choice here would clearly go too far. 

 

• Point 65 (p 37) reads: “if the order is placed over the telephone, by asking clients whether they understand 

the content of the warning and the impact of such a warning (i.e., the fact that the client will benefit from 

less or no protection)”. We believe that expressing the warning and asking if the client nevertheless would 

like to proceed should be enough.  
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OTHER RELATED REQUIREMENTS 

Qualifications of firm staff  

Guideline 10  

Staff involved in the appropriateness assessment should understand the role they play in this assessment and have 

an adequate level of skills, knowledge and expertise, including sufficient knowledge of the relevant regulatory 

requirements and procedures in order to discharge their responsibilities. This implies that firms should ensure that 

their client-facing staff are able to clearly distinguish between advised and non-advised services in practice and 

know which assessment needs to be performed (if any). To that end, firms should regularly train their staff. 

 

Q11: Do you agree with the suggested approach on the qualifications of firm staff? Please also state the 

reasons for your answer. 

BIPAR input:  

We believe that the existing rules re. product governance, related existing ESMA Guidelines, as well as the 

provisions relating to product monitoring and the training of staff with client contact are sufficient, and there is 

no need for this Guideline.  
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Record-keeping  

Guideline 11  

As part of their obligation to maintain records of the appropriateness assessment referred to in Article 56 of the 

MiFID II Delegated Regulation, firms should at least:  

• maintain adequate recording and retention arrangements to ensure orderly and transparent record-keeping 

regarding the appropriateness assessment, including the collection of information from the client and the non-

advised service provided;  

• ensure that record-keeping arrangements are designed to enable the detection of failures regarding the 

appropriateness assessment;  

• ensure that records kept are accessible for the relevant persons in the firm and for competent authorities;  

• have adequate processes to mitigate any shortcomings or limitations of the record-keeping arrangements. 

 

Q12: Do you agree with the suggested approach on record-keeping? Please also state the reasons for your 

answer.  

BIPAR input: /  

 

Q13: Do you see any specific difficulties attached to the requirement to keep records of any warnings issued and 

any corresponding transactions made by clients? 

BIPAR input: /  
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Determining situations where the appropriateness assessment is required  

Guideline 12  

Firms should adopt appropriate arrangements to ensure that they are able to determine situations where an 

appropriateness assessment needs to be performed and avoid performing one in situations where a suitability 

assessment needs to be performed. 

 

Q14: Do you agree with the suggested approach on determining situations where the appropriateness 

assessment is needed? Please also state the reasons for your answer. 

BIPAR input: /  
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Controls  

Guideline 13  

Firms should have appropriate monitoring arrangements and controls in place to ensure compliance with the 

appropriateness requirements. When firms rely on automated systems or tools in the appropriateness 

assessment process (e.g. client-profiling tools based on knowledge and experience, automatic warnings, or 

controls on complexity of investment products), these systems or tools should be fit for purpose and should be 

monitored periodically. Firms should keep records of this monitoring. 

 

 

Q15: Do you agree with the suggested approach on controls? Please also state the reasons for your answer. 

BIPAR input:  

This Guideline suggests that databases should be reviewed on a regular basis and should be kept up to date. The 

necessity to review data stemming from one data provider should not be extended to cases, where the source of 

information is an acknowledged data provider recognized in the financial market, where the information provided 

by this data provider is considered reliable and trustworthy (see also our answer to question 8). 

 

Sustainable finance – see p 16 (no draft Guideline!)  

Q16: When providing non-advised services, should a firm also assess the client’s knowledge and experience 

with respect to the envisaged investment product’s sustainability factors and risks? If so, how should such 

sustainability factors and risks be taken into account in the appropriateness assessment? Please also state the 

reasons for your answer. 

BIPAR input:  

• We believe that it would be premature, and lacking legal basis, to consider at this moment introducing 

requirements re. sustainability factors and risks for non-advised sales.  

 

• The Commission proposal for amendments to the MiFID II delegated acts as regards the integration of 

sustainability factors, risks and preferences into the investment advice provided by the investment firms 

has been very recently published and is under scrutiny by the European Parliament and the Council of the 

EU. Once these amendments are officially adopted, they will start to apply 12 months after the date of 

publication in the EU Official Journal, according to the EC proposed amendments. 

 

 

• If this would be considered at all, we believe that the clients’ knowledge and experience on the 

sustainability considerations should be taken into account only subject to the fact that they are relevant, 

in the sense that the investment product in question is marketed as having a ESG/green profile and the 

clients have expressed any preference in attaining ESG objectives.  

BIPAR is in any case in favour of the high-level principle-based approach as it was already followed by 

ESMA in its Technical Advice in relation to the integration of sustainability risks and factors into MiFID II, 

similar to that followed for all other relevant risks (e.g. credit risk, market risk, liquidity risk). As endorsed 

in the recently published Commission proposals for amendments “investment firms providing investment 

advice should first assess a client’s other investment objectives, time horizon and individual circumstances, 

before asking for his or her potential sustainability preferences”. 
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Identifying, measuring or monitoring sustainability risks today is particularly challenging. Sustainability 

risks add a dimension to an undertakings’ risk assessment arising from ongoing changes in environment 

and society, whose direct or indirect effects may not realise for some time. Such complex risks will require 

investment in analysis capacity, data and the development of forward-looking approaches to risk 

management, as we are unable to rely as much on historical data for this.  

In this context, BIPAR notes that any additional requirements related to sustainability considerations 

should apply in accordance with the proportionality principle. In other words, when identifying the risks 

related to their activities/products, investments firms should take into account the size, nature, scale and 

complexity of such activities. 

BIPAR further is of the view that sustainability considerations should not outweigh the relevance of the 

appropriateness criteria (knowledge and experience) and relevant risk factors in a way that might not 

result in the client’s best interest. Any guidelines should therefore explicitly state that sustainability 

considerations are to be seen only as an additional aspect to the other criteria taken into account in the 

appropriateness assessment. 

Furthermore, by no means should there be a requirement for a negative statement that particular 

investment products do not pursue ESG objectives. This approach is endorsed in the recently published 

Commission proposals for amendments. This is for various reasons: 1) the concept of sustainability is still 

evolving, 2) no studies on behavioural economics have been carried out to measure the impact of such an 

explicit negative statement on potential investors. It could be that consumers would automatically 

consider how they would appear in the eyes of the provider/distributor (and others) and have the belief 

that they would be held in a lower regard if they do not choose sustainable products, so would feel 

pressured to opt for a product with ESG profile. Attention should be also paid to avoid any side effects of 

investment exclusion for activities that are not considered sustainable. 

 


