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Dear Sirs, 

AIMA response to ESMA consultation on draft Guidelines on marketing communications 

under the Regulation on cross-border distribution of funds  

The Alternative Investment Management Association Limited (AIMA)1 appreciates the opportunity 

to respond to ESMA consultation on the draft Guidelines on marketing communications (the 

‘Guidelines’) under the Regulation on cross-border distribution of funds 2019/1156 (the ‘CBDF 

Regulation’). 

We are broadly supportive of the approach taken by ESMA and notably the alignment with the 

existing MiFID requirements, as set out in the Commission Delegated Regulation 2017/565 (the 

‘MiFID CDR’).  We do, however, have a few technical suggestions detailed in the Annex attached to 

this letter and summarised below:  

• Clarify the definition of “marketing communications”:  We urge policymakers to carefully 

craft the definition of “marketing communications” to avoid any uncertainty and ensure that 

the definition is coherent with the provisions defining “pre-marketing” and “marketing” 

activities in directive 2011/61/EU as amended by directive 2019/1160 (the ‘CBDF Directive’).  

 

1 AIMA, the Alternative Investment Management Association, is the global representative of the alternative investment 

industry, with more than 2,000 corporate members in over 60 countries.  AIMA’s fund manager members collectively 

manage more than $2 trillion in assets.  AIMA draws upon the expertise and diversity of its membership to provide 

leadership in industry initiatives such as advocacy, policy and regulatory engagement, educational programmes and 

sound practice guides.  AIMA works to raise media and public awareness of the value of the industry.  AIMA set up the 

Alternative Credit Council (ACC) to help firms focused in the private credit and direct lending space.  The ACC currently 

represents over 170 members that manage $400 billion of private credit assets globally.  AIMA is committed to 

developing skills and education standards and is a co-founder of the Chartered Alternative Investment Analyst 

designation (CAIA) – the first and only specialised educational standard for alternative investment specialists.  AIMA is 

governed by its Council (Board of Directors).  For further information, please visit AIMA’s website, www.aima.org. 
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Such coherence will ensure that the new framework is efficient and clear, which will contribute 

to the development of cross-border distribution of funds.  Unclear guidelines, or even 

guidelines that would go further than the existing definitions, would be detrimental to the 

ultimate purpose of the CBDF package as it would hinder fund distribution across the EU. 

• Ensure general alignment with MiFID requirements and justify any divergences:  While 

we agree with the general approach for the Guidelines to align with MiFID CDR requirements, 

some elements of the Guidelines seem to depart from the MiFID CDR, for example in relation 

to the location of disclaimers or as regards mandatory statements.  We strongly recommend 

aligning the Guidelines as much as possible with the MiFID CDR to facilitate the 

implementation of the new rules. 

• Adapt the mandatory disclaimer to the medium used for publication:  In some instances, 

we felt that the significant differences between paper and online publications or publications 

in writing or using another means (audio or video) are not sufficiently recognised by the 

Guidelines.  This is why we recommend some level of flexibility or the recourse to hyperlink or 

references where it is justified by the medium. 

• Avoid duplication of statements:  Many elements dealing with risks and rewards and 

performances of financial products are already presented in pre-contractual documents or 

other marketing documentation such as the KID/KIID.  We would encourage policymakers to 

allow for the use of references or hyperlink rather than requiring presentation of duplicate 

information. 

We would be happy to elaborate further on any of the points raised in this letter.  For further 

information please contact Marie-Adélaïde de Nicolay, head of Brussels Office 

(madenicolay@aima.org). 

Yours faithfully,  

 

Jiří Król  

Deputy CEO, Global Head of Government Affairs 

AIMA 
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ANNEX 

In addition to the points raised in the letter, we have responded below to some of the individual 

questions asked in the consultation paper, using ESMA’s response form format. 

Q1 : In light of the fact that the Guidelines should apply to all marketing 

communications relating to investment funds and that distribution of funds is 

often carried out by distributors, the requirements set out in the Guidelines were 

inspired by those set out in Article 44 of the Commission Delegated Regulation 

(EU) 2017/565. Against this background, please specify whether: 

a) You agree that the requirements set out in the Guidelines are in line with 

those set out in the provisions of Article 44 of the Commission Delegated 

Regulation (EU) 2017/565; 

 

b) You see any gap between the guidance provided under the Guidelines 

proposed in this consultation paper and the rules applying under the 

provisions of the aforementioned Article. If so, please justify the reasons 

and specify which gaps you have identified, including if you consider that 

the guidance provided under the proposed Guidelines is more 

comprehensive than the rules applying under the provisions of the 

aforementioned Article; and 

 

c) Any requirements of the proposed Guidelines should be further aligned with 

the provisions of the aforementioned Article. 

<ESMA_QUESTION_CPMC_1> 

Response to a): We agree with the approach taken to ensure that the requirements are in line with 

those set out in the provisions of Article 44 of Commission Delegated Regulation (EU) 2017/565 

(the ‘MiFID CDR’). 

A specific point we would like to raise is the fact that the Guidelines scope should refer to UCITS 

management companies and alternative investment funds managers (‘AIFMs’) as defined in point 

(b) of Article 4(1) of Directive 2011/61/EU and authorised in accordance with Article 6 of that 

Directive to conform to Article 3(b) of the CBDF Regulation. 

Response to b): We have seen some gaps between Article 44 that we detail in our responses to 

questions 6, 7 and 14. 

<ESMA_QUESTION_CPMC_1> 

 

Q2 : Do you agree with this all-encompassing approach as regards the definition of 

marketing communications?  

<ESMA_QUESTION_CPMC_2> 

Although we understand that the “all-encompassing” approach as regards the definition of 

marketing communications, we recommend that this definition is being crafted carefully to ensure 
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it is consistent with the definitions of “pre-marketing” and “marketing” activities.  Since both 

definitions in the AIFMD (as amended by the CBDF) include references to (i) a specific product and 

(ii) a notion of targeted investors or potential investors, we would recommend that any definition 

or description of “marketing communications” in the Guidelines refer to the same concepts. 

Specifically, we are concerned that limb (c) which includes any “documents or presentations made 

available by a UCITS management company, an AIFM, a EuVECA manager or a EuSEF manager to 

the public on its website or in any other places” in the “marketing communications” definition is 

too large.  We would welcome either an amendment to this sentence or a clarification that general 

presentation documents published and made available by a fund manager should not be 

considered as “pre-marketing activities” if they are not expressly targeted at individual investors 

or a group of individual investors and do not promote a particular product. 

We would also welcome a clarification that such definition should only cover documents issued by 

fund manufacturers and that they should not be responsible for the documents designed and 

published by third parties, including distributors, without the fund managers’ knowledge and 

approval.  We recognise that this element is often covered in the contractual relationship with the 

third party or distributor, but we would nevertheless welcome a clarification in the Guidelines so 

as to limit the fund manager’s regulatory responsibility for actions of third parties/distributors over 

which they have no control regardless of contractual provisions. 

<ESMA_QUESTION_CPMC_2> 

 

Q3 : Do you agree that a non-exhaustive list of marketing communications should 

be included in the Guidelines? If yes, please specify whether any element should 

be added to, or withdrawn from, this list, as set out in the Section 1 of Annex IV 

below.  

<ESMA_QUESTION_CPMC_3> 

See our answer to Q2. 

As regards paragraph (e), we would also suggest clarifying that documents that are drafted and 

published by a distributor on his sole initiative and without the knowledge of the fund manager 

should be excluded.   

<ESMA_QUESTION_CPMC_3> 

 

Q4 : Do you agree that the Guidelines appropriately take into account the on-line 

aspects of marketing communications? If not, please specify which aspects 

should be further detailed. 

<ESMA_QUESTION_CPMC_4> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CPMC_4> 

 

Q5 : Do you agree that the Guidelines should include a negative list of the 

documents that should not be considered as marketing communications? If not, 
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please provide details on your views. If yes, please specify whether any element 

should be added to, or withdrawn from, this list, as set out in Section 1 of Annex 

IV below. 

<ESMA_QUESTION_CPMC_5> 

We are not necessarily in favour of a negative list.  Such a list runs the risk of being too rigid as 

depending on the context some documents could be viewed a “marketing communications” or the 

contrary in another context.  We would, however, welcome a list of criteria to help define what is 

not a marketing communication.  For example, we would include in those criteria whether the 

document is published as a result of a legal requirement, or the fact that it does not include any 

promotion of a specific product or that it is not targeted at individual investors or a group of 

investors.    

<ESMA_QUESTION_CPMC_5> 

 

Q6 : Do you agree that a short disclaimer is the most appropriate format to identify 

marketing communications as such and that the disclaimer should mention the 

existence of the prospectus of the fund? 

<ESMA_QUESTION_CPMC_6> 

We would agree with a short disclaimer but, given the length of the mandatory wording of the 

“short” disclaimer set out in paragraph 6 of Section 4, such wording would be only appropriate to 

be used on printed materials and on such online communication channels which do not have any 

space limitation to deliver content. Furthermore, we note some divergences from Article 44 of 

MiFID CDR as the second limb of Section 2(g) of Article 44, which requires to tailor information 

according to the means of communication, is not adequately reflected into the Guidelines.  We 

would therefore strongly recommend that ESMA allows for a level of flexibility as regards the 

wording and length of the disclaimer, depending on the medium used (e.g., on Twitter).   

Furthermore, we feel a recommendation achieving the right balance between investor protection 

and appropriateness of the disclaimer should be sufficient. Such guidance could let the 

management company consider for itself what disclaimer would appropriately meet the rules 

stated in the CBDF Regulation, according to the target audience, the nature of the product and the 

likely information needed by the average recipient. 

We would also recommend making the Guidelines less prescriptive on the placement of the 

disclaimer, and allow for some additional flexibility, notably when the marketing communication 

is solely targeting professional investors.  

Finally, as regards section 5 and the obligation for a fund manager to ensure that any reference to 

fund it manages that appears in a press article or advertisement is published only after its home 

national competent authority has granted approval of the fund, we would like to ask for 

clarification that there would only be a violation here if the manager or a related party did 

something directly or indirectly to encourage or create the offending communication. This would 

help clarify that the manager is not facing a regulatory violation for the sole actions of third parties. 

<ESMA_QUESTION_CPMC_6> 
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Q7 : Do you agree with the approach on the description of risks and rewards in an 

equally prominent manner? If you do not agree, please indicate your proposed 

approach to ensuring that all marketing communications describe the risks and 

rewards of purchasing units or shares of an AIF or units of a UCITS in an equally 

prominent manner. 

<ESMA_QUESTION_CPMC_7> 

While the Guidelines recommend that risk information should not appear in footnote, we note 

that Article 44 of MiFID CDR does not have any requirements as regards the exact location of risk 

information. We would recommend that the Guidelines align with MiFID CDR requirements.   

Furthermore, we feel that in some instances there might be some duplications between the 

marketing communications and some pre-contractual documentations such as the KID/KIID where 

risks and rewards are already clearly stated.  We feel in that case the marketing documentations 

could make a reference to the risks as described in other documents, such as the KID/KIID. 

<ESMA_QUESTION_CPMC_7> 

 

Q8 : Please specify whether any specific requirements should be set out in the 

Guidelines for the description of risks and rewards in an equally prominent 

manner in marketing communications developed in other media than paper (e.g. 

audio, video or on-line marketing communications). 

<ESMA_QUESTION_CPMC_8> 

We believe that the Guidelines should recognise that communications on social networks and 

some internet platforms, due to the limitation in size, creates difficulties for the presentation of 

risks and rewards in an equally prominent manner. We believe that a short disclaimer and/or a 

hyperlink to a full description of the risks and rewards could be more appropriate in such 

circumstances. 

<ESMA_QUESTION_CPMC_8> 

 

Q9 : What are your views on this approach? Do you agree that the fair, clear and not 

misleading character of the information may be assessed differently for 

marketing communications relating to funds open to retail investors and 

marketing communications relating to funds open to professional investors 

only? 

<ESMA_QUESTION_CPMC_9> 

We agree with the approach that “the level of information and the way that the information is 

presented may be adapted to whether investment in the promoted fund is open to retail investors” 

and with less prescriptive Guidelines for the professional investor.  
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We also recommend focusing rather on the type of investors than the type of funds as some UCITS 

can be offered to professional investors only.  

<ESMA_QUESTION_CPMC_9> 

 

Q10 : Do you agree that marketing communications should use the same 

information as that included in the information documents of the promoted 

fund? 

<ESMA_QUESTION_CPMC_10> 

While we do not believe that marketing communications should have to be identical to the 

information documents of the promoted fund, we do agree that they should have to be consistent 

with the information documents of the promoted fund. 

<ESMA_QUESTION_CPMC_10> 

 

Q11 : What are your views on this approach? Do you agree that no minimum set 

information on the characteristics of the promoted investments should be 

required in marketing communications as this should depend on the size and 

format of the marketing communication? 

<ESMA_QUESTION_CPMC_11> 

We agree with the approach taken by ESMA. 

<ESMA_QUESTION_CPMC_11> 

 

Q12 : What are your views on these requirements relating to the fair, clear and not 

misleading of the information on risks and rewards?  

<ESMA_QUESTION_CPMC_12> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CPMC_12> 

 

Q13 : Do you agree with this approach on the presentation of costs?  

<ESMA_QUESTION_CPMC_13> 

We broadly agree with the presentation of costs in the Guidelines, although we feel that the 

requirements related to information on a foreign currency (paragraph 40) and notably the 

applicable currency conversion rates are probably too complex given the potentially important 

variability of rates. We feel such static information could rather be misleading and could be 

effectively replaced by a disclaimer or a reference to other existing documents (for example 

KID/KIID documents). 

<ESMA_QUESTION_CPMC_13> 
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Q14 : Do you agree with this approach relating to the information on past and 

expected future performance? 

<ESMA_QUESTION_CPMC_14> 

It seems that the requirements in paragraph 42 go further than Article 44 of the MiFID CDR, notably 

paragraph (4) which does not specify that the information should not be indicated in a footnote 

and does not require to mention “the source of the data”.  

Furthermore, it is not clear what “the source of the data” refers to. Should ESMA decide to maintain 

this element, we recommend clarifying it.  

Paragraph 45 which includes the statement “past performance does not predict future returns” is 

similar but somehow more restrictive than the MiFID CDR Article 44, paragraph 4(d) which 

provides some flexibility on the sentence to be used by fund managers.  

AIMA members also feel that this requirement is also difficult when a firm is operating on a global 

basis and dealing with several regulators with all similar requirements but slightly different 

required wording. A less rigid requirement like the one imposed in the MiFID context would be 

much more workable.  

As regards Paragraph 46, the requirement to include “prominent warning indicating that returns 

may increase or decrease as a result of currency fluctuations” could be limited to the indication of 

a warning, without it necessarily being prominent, as it is the case in MiFID CDR Article 44 (4)(e).  

<ESMA_QUESTION_CPMC_14> 

 

Q15 : Do you agree with this approach relating to the information on the 

sustainability-related aspects of the investment in the promoted fund? 

<ESMA_QUESTION_CPMC_15> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CPMC_15> 

 

Q16 : What is the anticipated impact from the introduction of the proposed 

Guidelines? Do you expect that the currently used practices and models of 

marketing communications would need to be changed? 

<ESMA_QUESTION_CPMC_16> 

Although we do not think the currently used practices are going to be affected, we think that the 

existing documentation will need to be changed to comply with the disclaimers/mandatory 

statements, if those are maintained in the final Guidelines. 

We would recommend aligning as much as possible with the MiFID CDR for efficiency purposes as 

this would notably avoid a patchy regulatory environment but also avoid unnecessary costs to our 

members. 
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<ESMA_QUESTION_CPMC_16> 

 

Q17 : What additional costs and benefits would compliance with the proposed 

Guidelines bring to the stakeholder(s) you represent? Please provide 

quantitative figures, where available. 

<ESMA_QUESTION_CPMC_17> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CPMC_17> 
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