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Reply form for the Consultation Paper on Guidelines on the MiFID II/ MiFIR obligations on market data




Responding to this paper 	
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions summarised in Annex I. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 11 January 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_GOMD_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FOTF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_GOMD_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on the Guidelines on the MiFID II/MiFIR obligations on market data”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
This consultation paper is interesting for you if you are a trading venue, an APA, an SI or a consumer of market data.
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General information about respondent
	Name of the company / organisation
	Deutscher Derivate Verband e.V.
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	Germany




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_GOMD_1>
This paper constitutes the response by the Deutscher Derivate Verband e.V. ("DDV") to the European Securities and Markets Authority ("ESMA") in connection with its consultation paper dated 6 November 2020 (ESMA70-156-2477) regarding the Guidelines on the MiFID II/MiFIR obligations on market data (the "Consultation Paper").
DDV is the industry representative body for the 15 leading issuers of structured products in Germany. 
DDV members are among the most important issuers of structured products in Germany. They represent more than 90 percent of the total market. DDV’s work is supported by 17 sponsoring members, including the stock exchanges in Stuttgart and Frankfurt as well as direct banks and online brokers. 
We thank ESMA for the initiative and fully support ESMA’s approach to provide clarity for market participants and thus ensure better and uniform application of these obligations.
As ESMA states in the initial remarks of the Consultation Paper, it is essential for market participants to have access to market data to obtain a desired overview of trading activity. The regulatory framework is key to ensure that such information is available to market participants in an easily accessible, fair and non-discriminatory manner. In so far, the guidelines on MiFID II/MiFIR obligations on market data are a very helpful tool to ensure the uniform and consistent application of those obligations.
Please note that our response is based on the experience of our members which are leading issuers of structured products and are on the buy side of market data. The availability of market data is a pre-requisite for the structuring and pricing of structured products. We therefore focused on selected questions.

The guidelines should not only be applicable with regard to market data relevant for pre- and post trade requirements but for all areas in relation to financial instruments under MiFID II, where market participants have to rely on market data provided by market data providers. This covers all areas that are linked to the core business of banks, such as risk control or analysis of market data in the context of the trading, which is necessary in order to comply with applicable supervisory regulations. 
Of course, with regard to these areas, provision of market data free of charge might not always be reasonable, however, standardized key terminology, transparency of calculations and cost disclosure, unbundling, or transparency of the model according to which data is offered to customers (e.g. per user model, etc.).<ESMA_COMMENT_GOMD_1>







Questions 

[bookmark: _Hlk54104951]Q1: What are your views on covering in the Guidelines also market data providers offering market data free of charge for the requirements not explicitly exempted in the Level 2 requirements?
<ESMA_QUESTION_GOMD_1>
We agree with ESMA's view that market data providers offering market data free of charge should remain within the scope of certain requirements, notably the requirement to make market data available to all customers on the same terms and conditions, the requirement to have scalable capacities in place to ensure that customers can obtain timely access to market data at all times on a non-discriminatory basis and the requirements to offer unbundled market data.  
To ensure transparency and to guarantee that customers are treated equally, it is important that all providers of market data have to comply with the MiFID II and MiFIR Level 2 provisions to the largest extent possible. 
Further, we would like to emphasize that systematic internalisers providing data only for reasons of MiFID/MiFIR requirements should be covered only to the extent that the Level 2 requirements stipulate requirements for them and not vice versa, i.e. generally covered, unless Level 2 stipulates an exemption. Level 3 requirements cannot and should not impose more requirements than the EU legislator explicitly provided for.
<ESMA_QUESTION_GOMD_1>

Q2: Do you agree with Guideline 1? If not, please justify. 
<ESMA_QUESTION_GOMD_2>
We support more stringent requirements for methodology setting, transparency and review. Providers of market data regularly have a dominant market position and market participants are dependent on the provider's services to conduct their business. Consequently, they are bound to accept the conditions imposed by the data provider. This leads to an imbalance of power between the data provider and its customers. 

Such imbalance creates the risk that data providers abuse their power which could result in less informed markets and impair competition. It is therefore necessary to compensate this imbalance of power to ensure a limitation of the data provider’s influence and a more even relationship between the contracting parties.

To strengthen the position of the market participants, it is essential that the price of market data, including costs for its production and dissemination, are provided in a transparent way to enable market participants to compare the services of different data providers. In addition to that, market participants should have equal access to data provided.

We therefore fully agree with and welcome the proposed requirements in Guideline 1. The principle of transparency requires that prices for market data are clearly structured and that customers can identify the costs for market data and how they were composed. As we already stated in our response (6 September 2019, Q1, p. 4) to the ESMA’s Consultation Paper on the development in prices for pre- and post-trade data (ESMA70-156-1271), from our point of view prices of market data have increased since the application of MiFID II/MiFIR. It is therefore necessary to stop, or at least slow down this development by introducing stricter transparency rules in relation to prices and costs of market data. 

We therefore agree that market data providers should have a clear and documented methodology for setting the price of market data. The methodology should identify the costs that are solely attributable to the production and dissemination of market data and the costs that are shared with other services.

Furthermore, any price methodology setting and review process should include a public consultation mechanism followed by a feedback statement by market data providers.

Market data should be offered on a reasonable commercial basis taking into account the costs for creation and dissemination of the data.

In addition, we would suggest to issue a further Guideline with respect to the availability of price lists, in particular historic price lists which include a multiyear comparisons. It is important for users of the data that the development of prices is transparent. The price lists should also take the suggested simplification of users / customers into account (see our response to Q6 below).<ESMA_QUESTION_GOMD_2>

Q3: Do you think ESMA should clarify other aspects of the accounting methodologies for setting up the fees of market data? If yes, please explain.
<ESMA_QUESTION_GOMD_3>
We believe that it is necessary to clarify and specify accounting methodologies and procedures, with minimum rules set up for requirements and documentation. We would suggest to be as prescriptive as possible. It is essential to ensure a high degree of consistency and predictability in terms of the accounting methodologies employed by market data providers. Furthermore, ESMA should also address how market data providers allocate costs to specific products. We believe that only uniformity in the model will enable comparability and assessment of compliance with the principle of reasonable cost basis.<ESMA_QUESTION_GOMD_3>

Q4: With regard to Guideline 2, do you think placing the burden of proof, with respect to non-compliance with the terms of the market data agreement, on data providers can address the issue? Please provide any other comments you may have on Guideline 2.
<ESMA_QUESTION_GOMD_4>
In our view, the data provider, typically operators of regulated markets and MTFs, should bear the burden of proof regarding the alleged non-compliance with the terms of the market data agreement. Any penalty system - if introduced - should be appropriately regulated to prevent it from being used as a form of alternative indirect revenue source.

There should also be a requirement for data providers to consult amendments to make sure that policies and price lists are understood and applied in the right way by users. Such consulting of the market when establishing a new audit procedure could also be combined with the necessity of an approval of the audit procedure by the relevant NCA. This could lead to a higher recognition of auditing procedures by market participants.<ESMA_QUESTION_GOMD_4>

Q5: Do you consider that auditing practices may contribute to higher costs of market data? Please explain and provide practical examples of auditing practices that you consider problematic in this context. Such examples can be provided on a confidential basis via a separate submission to ESMA.
<ESMA_QUESTION_GOMD_5>
In our view, auditing practices have been an immense cost driver in the past. Market data costs are often inflated following audits due to expansive policy (the potential access standard) and third-party auditors that are compensated on a percent recovered basis.

Under the potential access standard a display user is considered fee-liable if they potentially had the ability to access market data from that exchange, regardless of whether or not they actually made use of it. 

Even if usage data prove that only several users had accessed each market and the rest of a firm had not, under audit, this firm could be liable for immense costs. This standard could unnecessarily increase the cost of market data for participants. We therefore believe that ESMA should ensure that exchanges implement an actual rather than potential usage standard.<ESMA_QUESTION_GOMD_5>

Q6: Do you agree with Guideline 3? If not, please justify, by indicating which parts of the Guideline you do not agree with and the relevant reasons. 
<ESMA_QUESTION_GOMD_6>
We generally agree with Guideline 3 and believe that market data providers should be required to disclose categories of customers and how data use is considered in setting such categories. As highlighted by ESMA in the consultation paper, customers often find it challenging to determine which client category they belong to which severely hampers their ability to anticipate the fees, terms and conditions applicable to them and to compare different offerings of data providers.

At the beginning, there should only be two categories of customers – professional and non-professional customers. If categories are introduced, ESMA should prescribe the criteria used by market data providers to determine the client categories on the basis of objective and easily verifiable criteria to enable customers to estimate the conditions that will apply to them. These categories should be grounded on objective reasons and not only on the value represented by the data to the clients or the role of the client as a systematic internaliser. Furthermore, the same technical arrangements should apply to customers in the same customer category. In case of practical limitations to that requirement, the market data provider should provide a justification based on valid technical constraints.
We also share ESMA’s assessment that customers should not be charged more than once for the same data based on use cases. The duplication of fees in this manner dramatically increases the cost of market data for end-users and clearly contravenes the requirement that data costs be based on the cost of producing and disseminating the data.
<ESMA_QUESTION_GOMD_6>

Q7: Do you agree with the approach taken in Guideline 4? If not, please justify, also by providing arguments for the adoption of a different approach.
<ESMA_QUESTION_GOMD_7>
DDV endorses Guideline 4, although it is quite generic. 

The customers of market data providers require certainty for their categorisation regarding market data fees and applicable terms and conditions. Possible inconsistencies in the treatment of different clients and unnecessary inequalities should be avoided, but could potentially arise where a market data provider can charge multiple fees for market data based on different use cases or a client potentially belonging to more than one category. There should be one customer charge only, especially when it comes to database use (non-display licenses) vs. human interface (display licenses). It needs to be clarified whether these are treated as one client (e.g. the asset management firm or bank) and not as several clients (e.g. the individual employees with access to data).

Therefore, it is essential to clarify the categorisation and provide this information in advance. More specified standards for the categorisation discussed in Guideline 4 would ensure a similar application of the Guideline by data providers.<ESMA_QUESTION_GOMD_7>

Q8: Do you agree with Guideline 5? If not, please justify.
<ESMA_QUESTION_GOMD_8>
In our view, in order to avoid discrimination, the same technical arrangements should be available to all customers in the same category. Overall, a differentiation of criteria to avoid charging more than once by applying only one customer “technical arrangements” category would be helpful for market participants, e.g. database use (non-display licenses) vs. human interface (display licenses). We already stated the relevance of this classification in our answer to Q7.<ESMA_QUESTION_GOMD_8>

Q9: Do you think that ESMA should clarify other elements of the obligation to provide market data on a non-discriminatory basis? If yes, please explain.
<ESMA_QUESTION_GOMD_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_9>

Q10: Do you agree on the interpretation of the per user model provided by Guideline 6? If not, please justify and include in your answer any different interpretation you may have of the per user model and supporting grounds. 
<ESMA_QUESTION_GOMD_10>
We feel that there is a need to change the definition of “Active User-ID” which should refer to users who actually use data instead of including all those who could access data (i.e. unit of account per user). Once the definition is adjusted, we believe that the per user model is a good starting point, as it enables customers to pay per actual user even if market data is received through multiple data products or subscriptions. However, the per user model can lead to additional administrative costs.<ESMA_QUESTION_GOMD_10>

Q11: Do you agree with Guideline 7? If not, please justify. In your opinion, are there any other additional conditions that need to be met by the customer in order to permit the application of the per user model or do you consider the conditions listed in Guideline 7 sufficient to this aim? Please include in your answer the main obstacles you see in the adoption of the per user model, if any, and comments or suggestions you may have to encourage its application. 
<ESMA_QUESTION_GOMD_11>
In our view, there may be a need to clarify the meaning of intermediate database use (non-display licenses) to provide a final human interface (display licenses to end clients). The ultimate number of end users (clients or employees) may not be verified. Website visitors may not be identified individually as a result of GDPR constraints. There needs to be an estimation possibility to be able to provide a reasonable number of clients which is also valid for audit purposes.

However, we think that the information required or requested should be kept to a minimum. For a uniform application of the rules, further standardisation and specification is needed.<ESMA_QUESTION_GOMD_11>

Q12: Do you agree with Guideline 8? If not, please justify also by indicating what are the elements making the adoption of the per user model disproportionate and the reasons hampering their disclosure.   
<ESMA_QUESTION_GOMD_12>
In our view, all market data providers should be required to offer per user models. If the option to opt out remains, it should be limited to few very specific situations and require a full explanation and transparency from the party not offering the model, e.g. by publishing the grounds for the refusal on their webpage.<ESMA_QUESTION_GOMD_12>

Q13: Do you think ESMA should clarify other elements of the obligation to provide market data on a per user fees basis? If yes, please explain.
<ESMA_QUESTION_GOMD_13>
We would welcome standardised reporting requirements. Currently, each market data provider uses a different format for the reporting of the user (web-site application, excel sheet, etc.), which makes the reporting on the part of the customers very onerous.

Furthermore, it should be addressed that current Display unit of counts are based on the theoretical ability to access the vendor data, not on proven usage.<ESMA_QUESTION_GOMD_13>

Q14: Do you agree with Guideline 9? If not, please justify. 
<ESMA_QUESTION_GOMD_14>
The DDV generally welcomes the unbundling of data. Market data providers should always inform customers if market data are also available from other providers and should not condition the sale of market data upon the purchase of additional services. However, details may need to be revisited. The discussion about unbundling must be considered together with the fragmentation taking place when an area of market usage which was once covered by one license requires two or more licenses, or where a new license is introduced in an area of usage that did not exist before. Data providers should not be allowed to offer discounts on additional services to obtain market data licenses at regular prices. Additional services, e.g. indexing, should be offered through separate companies. However, the additional services should only be payable as far as they can be described and be separated precisely and can be offered independently from other market data.<ESMA_QUESTION_GOMD_14>

Q15: Do you think ESMA should clarify other elements in relation to the obligation to keep data unbundled? If yes, please explain.
<ESMA_QUESTION_GOMD_15>
The concept of unbundling is two-fold. It is to be welcomed where each of the separate licenses is priced and sold separately, and where the price of the total bundled offering is lower or do not exceed the cost for the parts included in the bundling.

However, the opposite will happen where market data providers have increased the total prices for market data (which may have been the ultimate goal under the disguise of the "unbundling") by unbundling and adding licenses.<ESMA_QUESTION_GOMD_15>

Q16: Do you agree with Guideline 10 that market data providers should use a standardised publication format to publish the RCB information? If not, please justify. 
<ESMA_QUESTION_GOMD_16>
We are in favour of the proposed standardisation as a key to comparability, including separate descriptions of margin calculation. We object that market data providers so far are not required to disclose actual costs for producing or disseminating market data or the actual level of the margin. Comparability would be undermined if other criteria were permitted. The optional addition of further definitions should suffice.<ESMA_QUESTION_GOMD_16>

Q17: Do you agree with the standardised publication template set out in Annex I of the Guidelines and the accompanying instructions? Do you have any comments and suggestions to improve the standardised publication format and the accompanying instructions?
<ESMA_QUESTION_GOMD_17>
We acknowledge that the provisions on market data transparency would be strengthened with a standardised publication format like that set out in Annex I of the Guidelines and the accompanying instructions. Elements included in the template like the price list and market data content information are in our view helpful information.<ESMA_QUESTION_GOMD_17>

Q18: Do you agree with the proposed definitions in Guideline 11? In particular, do they capture all relevant market uses and market participants? If not, please explain.
<ESMA_QUESTION_GOMD_18>
Indeed, we also feel that there is a need for a harmonisation of contractual terminology that the Guidelines cover. We believe that the proposed definitions constitute a good starting point, but could be further aligned with MiFID II/MiFIR. A number of additional contractual terminology definitions connected to the scope and parties of market data agreements would also help reduce complexity and increase the consistency and transparency of market data policies.
There should also be a requirement to publish price lists including a history of changes as we already stated in our answer to Q2.<ESMA_QUESTION_GOMD_18>

Q19: Is there any other terminology used in market data policies that would need to be standardised? If yes, please give examples and suggestions of definitions.
<ESMA_QUESTION_GOMD_19>
The definition of “data” and “usage” could also be further developed, in order to make them easier to match against the policies and price lists of market data providers. 
Further, market data providers should not be allowed to use Derived Data as a license form, as this content is already included in the Non-Display Usage.<ESMA_QUESTION_GOMD_19>

Q20: Do you agree with Guideline 12? If not, please justify.
<ESMA_QUESTION_GOMD_20>
The introduction of a standardised publication format is welcome. However, the explanation should be more detailed. Market data providers should furthermore be required to disclose the actual costs for producing or disseminating market data or the actual level of the margin as without such information, data users are not able to negotiate prices, licenses or engage in meaningful audits.<ESMA_QUESTION_GOMD_20>

Q21: Do you think there is any other information that market data providers should disclose to improve the transparency on market data costs and how prices for market data are set? If yes, please provide suggestions.
<ESMA_QUESTION_GOMD_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_21>

Q22: Do you agree with Guideline 13? If not, please justify.
<ESMA_QUESTION_GOMD_22>
We agree with ESMA's view that market data providers should explicitly refer to the market data fees that can be applied retroactively in the market data agreement, the terms and conditions of the auditing and how customers are expected to demonstrate their compliance with the agreement. Therefore, we welcome Guideline 13.

Audits should be appropriately regulated and audit standards should be developed. In addition, audit rights and obligations need to be reciprocal. We agree that further clarification and specification should be provided on retroactive fees, the terms and conditions of the auditing as well as the evidence users are expected to present to prove their compliance with the market data agreement.<ESMA_QUESTION_GOMD_22>

Q23: Which elements for post- and pre-trade data publication should be required? In particular, are flags a useful element of the publication? Should there be any differences between the different types of trading systems? Is the first best bid and offer sufficient for the purpose of delayed pre-trade data publication?
<ESMA_QUESTION_GOMD_23>
We welcome the data access and content in Guideline 14. However, details need to be revisited. For example, it is questionable why users need to register for delayed data if the data are available free of charge after 15 minutes.

Regulators should ensure that all trading venues and APAs fully comply with their obligation to provide market data free of charge 15 minutes after publication, in particular regarding market data relating to non-equity markets. Therefore, Guideline 14 should include an explicit reference to APAs.<ESMA_QUESTION_GOMD_23>

Q24: Which use cases of post- and pre-trade delayed data are relevant to you as a data user? What format of data provision is necessary for these use cases, and especially for pre-trade delayed data? 
<ESMA_QUESTION_GOMD_24>
We agree with a prescribed data format and availability of market data. However, we would like to point out that data should be available and usable free of charge after 15 minutes generally and not only "for a sufficient period of time". The law is explicit – data has to be available free of charge after 15 minutes. There is no legal room for end-of-day and historical data licensing. Delayed and derived data should be provided free of charge as market data providers do not incur added costs for derived data since raw data have already been paid for. 
[bookmark: _GoBack]
For the pre-trade data publication, the delayed data should not include more than one current best bid and offer, given the high volume of data at the order level and the limited value of added for market data users. For post-trade data, all elements included in the Level 1 and 2 texts, including price, volume, transaction and publication time, instrument identifier and venue of execution, and transaction flags, should be subject to the publication.<ESMA_QUESTION_GOMD_24>

Q25: Do you agree with the definitions of data-distribution and value-added services provided in Guideline 16? Please explain.
<ESMA_QUESTION_GOMD_25>
We see the data-redistribution and introduction of value-added services positive. However, we oppose redistribution fees for delayed data (meaning all data after 15 minutes) as these should be free of charge as stipulated by MiFID II. Therefore, the reuse in form of passing on of such data should also and always be free for the downstreamed direct data.<ESMA_QUESTION_GOMD_25>

Q26: Do you have any further comment or suggestion on the draft Guidelines? Please explain. 
<ESMA_QUESTION_GOMD_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_26>

Q27: What level of resources (financial and other) would be required to implement and comply with the Guidelines and for which related cost (please distinguish between one off and ongoing costs)? When responding to this question, please provide information on the size, internal set-up and the nature, scale and complexity of the activities of your organisation, where relevant. 
<ESMA_QUESTION_GOMD_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_27>
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