
[image: esma_8_V3_no_claim]ESMA REGULAR USE







Reply form for the Consultation Paper on Guidelines on the MiFID II/ MiFIR obligations on market data




Responding to this paper 	
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions summarised in Annex I. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 11 January 2021. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_GOMD_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FOTF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_GOMD_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on the Guidelines on the MiFID II/MiFIR obligations on market data”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
This consultation paper is interesting for you if you are a trading venue, an APA, an SI or a consumer of market data.
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General information about respondent
	Name of the company / organisation
	Bloomberg
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	Europe




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_GOMD_1>
We thank ESMA for the opportunity to comment on these draft guidelines. We strongly support the objectives that the draft guidelines seek to achieve

These guidelines have been deemed necessary by ESMA as a result of consistent and continuous complaint by market participants about the high costs from suppliers of market data, along with concerns about its accessibility, timeliness, quality and completeness since MIFID II came into force.  These complaints and the ability to circumvent poses serious questions about the effectiveness of the existing regime.

Bloomberg is concerned about non-compliance - by some entities with the existing rules and guidance on market data - without any meaningful consequences. First and foremost, customers of the non-complying firms are denied the benefits of transparency that the regulation intends

Furthermore, some Trading Venues and APAs expend significant time and money to comply with the requirements. They therefore face a competitive disadvantage where other entities are openly disregarding the rules without concern for consequences. The introduction of new, more rigorous guidelines will do nothing so long as parties that currently do not comply with the existing requirements do not believe they will face appropriate enforcement action in connection with new guidelines. 

[bookmark: _GoBack]Failure to act on enforcement raises questions about the usefulness of adding even more regulatory provisions without actual, robust supervision. 

We recommend adding additional guidelines to the existing proposals which clarify upfront that ESMA/NCAs are required/obligated to take action where appropriate to ensure that the guidelines are complied with in order to maintain a level playing field and incentivize compliance with the requirements.  

We also believe that ESMA/NCAs should review the operation of the guidelines within one year of implementation and regularly thereafter and update stakeholders on whether the enforcement gaps have been remedied. 

We make a number of other detailed comments aimed at clarifying and improving the guidelines. We would be happy to discuss our comments and provide any further detail.
<ESMA_COMMENT_GOMD_1>







Questions 

[bookmark: _Hlk54104951]Q1: What are your views on covering in the Guidelines also market data providers offering market data free of charge for the requirements not explicitly exempted in the Level 2 requirements?
<ESMA_QUESTION_GOMD_1>
To qualify for the exemption under the legislation, market data providers must offer, at all times, data free of charge to the public on non-discriminatory terms and conditions. The “public” in this context should be understood to include both customers of the market data provider and interested parties, such as market data distributors. This understanding would be aligned with the wording of the legislation which simply refers to the market data being made available to the “public” free of charge, rather than particular types of “customers”. 

ESMA should not impose additional requirements of offering unbundled market data because the end-user is receiving the data free of charge. As long as the data is truly machine accessible without manual intervention and machine readable, any unbundling requirement just increases costs without additional customer benefit.

As the exemption applies to key requirements around the provision of market data, ESMA should define and enforce standards on the expectations of the form and delivery of the free data. For example, the data should be in a machine-readable format and not a PDF, and should be readily accessible, either via a website or a direct feed, on the same non-discriminatory terms and conditions to all interested parties.

The term “Free of charge” should also be better defined. For example, ESMA should determine whether charging administrative fees for connectivity and other technology infrastructure services that support the delivery of free data is allowed and whether the fees are set on a reasonable commercial basis. Market data providers should be allowed to charge for certain forms of direct data feed infrastructure for free market data on a reasonable commercial (cost plus) basis.
<ESMA_QUESTION_GOMD_1>

Q2: Do you agree with Guideline 1? If not, please justify. 
<ESMA_QUESTION_GOMD_2>
 Overall we agree with the objective of the guideline but we do suggest some improvements as outlined below. 

We support the idea of annual reviews in general. However, in Guideline 1 or in Guideline 10, the guidance should stipulate that the pricing for new market data products be accompanied by an explanation of costs when the product is introduced, in addition to when a 90-day notice of future price changes to existing market data products is given.

It should generally be possible to categorize, assign and track such cost assignment(s) consistent with generally accepted accounting principles. 

When addressing the issues of cost allocation, market data providers, particularly Trading Venues that operate central limit order books, provide transparency to their members as part of the Trading Venue’s trading function. That function necessarily creates the same underlying transaction data that is being required to be provided to the market at large as “market data.” Those costs are sunk “costs of doing business” and should not be part of allocated costs. 

Only the Trading Venue’s incremental, variable costs of organizing and disseminating that pre-existing data, which are additional to the costs of making market data available to the venue’s members, should be allocated to market data fee calculations.
<ESMA_QUESTION_GOMD_2>

Q3: Do you think ESMA should clarify other aspects of the accounting methodologies for setting up the fees of market data? If yes, please explain.
<ESMA_QUESTION_GOMD_3>
Yes. Further guidance should be provided on administrative and infrastructure costs. 

Market data providers charge connectivity and administrative fees to market data distributors to connect and receive market data feeds. 

ESMA must determine whether charging such administrative fees for connectivity and other technology infrastructure services that support the delivery of free data is appropriate in the context of all fees being charged and, if so, whether the fees should be set at a reasonable commercial basis. 

It would also be sensible to provide guidance on how supervisory fees should be taken into account and factored into the fees for market data. 

Market data providers should be allowed to charge incremental fees only for costs arising from incremental direct data feed infrastructure they need to provide to facilitate offering “free” market data on a reasonable commercial (cost plus) basis. However, if market data providers are assigning these fees to market data distributors, then there needs to be a segmentation of those fees from the fees that end-users are charged to prevent inappropriate revenue “double-dipping.”
<ESMA_QUESTION_GOMD_3>

Q4: With regard to Guideline 2, do you think placing the burden of proof, with respect to non-compliance with the terms of the market data agreement, on data providers can address the issue? Please provide any other comments you may have on Guideline 2.
<ESMA_QUESTION_GOMD_4>
While we agree with the objectives of draft Guideline 2, as a practical matter the entity in possession of data relevant to compliance should bear the burden of providing that data. For example, market data producers have the burden to show cost data while consumers of the market data have the burden to show their usage. We suggest a number of improvements which ESMA could make to the draft guideline, to improve its effectiveness.  

The definition of “Customer” is too narrow by virtue of it suggesting that all customers have a direct agreement with the market data provider and pay them directly. This omits the services that market data distributors provide to market data providers. As we pointed out in our responses to the MiFID II/MiFIR consultation on pre- and post-trade data and on the consolidated tape for equity instruments (the “MiFID II/MiFIR Consultation”), market data distributors will pay market data providers up front for the customer’s liabilities while collecting the fees in arrears.

Thus, the definition of customer should be amended to: “The natural or legal person who signs the market data agreement or subscriber agreement with a market data provider or market data distributor and is, if applicable invoiced by either party for the market data fees.”

A common complaint in the responses to the MiFID II/MiFIR Consultation was that market data policies were complex, confusing and the retroactive look back was overly long and there was little in the way of an appeals process. 

It would be helpful to have more specific guidance on what constitutes “overly onerous practices” and “extensive retroactivity.” ESMA may want to consider limiting the look-back. Similar to annual reviews on market data pricing, market data providers should only be able to audit with restitution for errors over the prior three years. Moreover, any time-period covered by a previous audit should not be re-audited again by the market data provider.

ESMA’s guidance that “Audits should only be aimed at identifying occurred breaches with market data agreements” continues to be overly broad and does not limit the scope to only verifying compliance with the agreement. 

Some of the responses to the MiFID II/MiFIR Consultation also noted that notices of changes in terms, conditions and fees are opaque. For example, because some market data providers did not seek acknowledgement of changes, end-users and market data redistributors were considered to be in breach of condition, without their awareness. In Annex I, ESMA appears to require market data providers to provide more transparency around 90-day advance notices of future price changes. 

As we discuss in our response to Question 17 in more detail, Guideline 2 as well as Guideline 10 should be more specific in relation to the minimum disclosure requirement (the 90-day advance notice requirement only appears in the template and not in the actual guidance), and should require a notice acknowledgement or other appropriate evidence of receipt by the market data provider’s customer, whether directly or via the data distributor. 

We agree that penalties primarily should be based on the recovery of lost revenues. There should also be a possibility for data providers to recover any administrative costs they incur and also impose a proportionate and reasonable penalty to serve as a disincentive to egregious breaches – as long as the overall principle still holds that audits should not operate as de-facto revenue generation mechanisms.   
<ESMA_QUESTION_GOMD_4>

Q5: Do you consider that auditing practices may contribute to higher costs of market data? Please explain and provide practical examples of auditing practices that you consider problematic in this context. Such examples can be provided on a confidential basis via a separate submission to ESMA.
<ESMA_QUESTION_GOMD_5>
Yes, we agree with this assessment.  
<ESMA_QUESTION_GOMD_5>

Q6: Do you agree with Guideline 3? If not, please justify, by indicating which parts of the Guideline you do not agree with and the relevant reasons. 
<ESMA_QUESTION_GOMD_6>
In our comments on Guideline 1, "The Provision of Market Data on the Basis of Cost" (Section 2), we support the view that RCB is rooted in a demonstrable direct cost model plus a reasonable margin. The by-product of this process (calculation) creates a total recovery cost target ("RCB Recoverable Cost Target") from which, for the purposes of Guideline 3, proportional-based revenues are to be allocated. Market data providers should be able to provide to their NCA, a confidential explanation how revenues are (proportionally) allocated to that target.

We agree with Guideline 3, but we have reservations about the practical implementation of the requirement “sufficiently general to pertain to more than one customer.”

ESMA should consider requiring disclosure of the percentage of customers attributed to each category in order to confirm that categories are indeed sufficiently general that they pertain to more than one customer. If a category covered less than e.g. 5% of customers then the data providers should have to explain why such niche categories are being created. 

This disclosure would also prove useful in evaluating the success of the “disaggregated” data (feed) requirement. Disaggregated data (feed) offerings that have few subscribers drive up costs without any corresponding customer benefits. These costs are spread across all data consumers. This disclosure would inform ESMA’s considerations for future guidance on the conditions where a disaggregated (feed) offering(s) can be discontinued. 

<ESMA_QUESTION_GOMD_6>

Q7: Do you agree with the approach taken in Guideline 4? If not, please justify, also by providing arguments for the adoption of a different approach.
<ESMA_QUESTION_GOMD_7>
We agree.
<ESMA_QUESTION_GOMD_7>

Q8: Do you agree with Guideline 5? If not, please justify.
<ESMA_QUESTION_GOMD_8>
We agree, but ESMA should consider expanding guidance from “customers” to also include market data distributors, which we note in response to Q4 above. 

Market data providers should offer the same technical arrangements including latency and connectivity to all customers who fall within the same category. 

Market data providers should not be able to discriminate within a category of customer by market data distributor or financial technology solution destination. For example, latency can be used to discriminate/preference one market data distributor or financial technology company over another. Thus, ESMA should consider expanding the guideline to stipulate that market data providers should offer the same technical arrangements on a reasonable commercial basis to market data distributors and financial technology companies.
<ESMA_QUESTION_GOMD_8>

Q9: Do you think that ESMA should clarify other elements of the obligation to provide market data on a non-discriminatory basis? If yes, please explain.
<ESMA_QUESTION_GOMD_9>
As noted in Questions 6 and 8, we believe it would be useful for ESMA to be more specific about the criteria that would enable supervisory authorities to determine whether categories are sufficiently broad, such that they are not deliberately constructed to only apply to a select few customers, with the objective of applying discriminatory treatment to customers who are similarly situated and who would otherwise be in the same category.
<ESMA_QUESTION_GOMD_9>

Q10: Do you agree on the interpretation of the per user model provided by Guideline 6? If not, please justify and include in your answer any different interpretation you may have of the per user model and supporting grounds. 
<ESMA_QUESTION_GOMD_10>
Since the beginning of MiFID II, there have been calls for “netting” where customers are able to pay for market data only once, across (different) market data distributors and (display and non-display) devices.  An illustrative example is a customer who could have data displayed on an order routing or execution management system and enlist two market data distributors – a primary and a back-up – for business continuity or latency purposes, to deliver the data. In this example, customers should not be required to pay multiple times for the same data. 


We welcome ESMA examining the issue. However, the implementation of Guidelines 6 and 7 is more complicated than the guidelines suggest and it does not adequately consider practical considerations. For example, in addition to the proposed "Active User-ID", the Guidelines should also stipulate that market data customers should also be offered the option to count "Active Device-ID" when access to market data is controlled by IDs assigned to physical devices. 

We suggest that ESMA considers a roundtable with experts to examine the issue further and then launching a consultation to determine next steps and possible solutions, because the current proposed solution may create more problems than it solves.

Also, ESMA states that, as non-display market data will be accessed through a machine by automated means, it considers it appropriate to quantify the level of use by the number of servers or devices. We would note that normally market data providers charge fixed license fees for non-display usage rather than variable fees based on the number of servers/devices accessing market data for non-display usage.
<ESMA_QUESTION_GOMD_10>

Q11: Do you agree with Guideline 7? If not, please justify. In your opinion, are there any other additional conditions that need to be met by the customer in order to permit the application of the per user model or do you consider the conditions listed in Guideline 7 sufficient to this aim? Please include in your answer the main obstacles you see in the adoption of the per user model, if any, and comments or suggestions you may have to encourage its application. 
<ESMA_QUESTION_GOMD_11>
Please see comments in response to Q10
<ESMA_QUESTION_GOMD_11>

Q12: Do you agree with Guideline 8? If not, please justify also by indicating what are the elements making the adoption of the per user model disproportionate and the reasons hampering their disclosure.   
<ESMA_QUESTION_GOMD_12>
We agree with the draft Guideline 8. It is key that providers are not forced to adopt a model which entails disproportionate costs as long as they reasonably justify their rationale.
<ESMA_QUESTION_GOMD_12>

Q13: Do you think ESMA should clarify other elements of the obligation to provide market data on a per user fees basis? If yes, please explain.
<ESMA_QUESTION_GOMD_13>
Please see comments in response to Q10
<ESMA_QUESTION_GOMD_13>

Q14: Do you agree with Guideline 9? If not, please justify. 
<ESMA_QUESTION_GOMD_14>
We agree.
<ESMA_QUESTION_GOMD_14>

Q15: Do you think ESMA should clarify other elements in relation to the obligation to keep data unbundled? If yes, please explain.
<ESMA_QUESTION_GOMD_15>
As we noted in our response to Question 6, disclosure of the number or the percentage of customers subscribing to certain data feeds would prove useful to evaluate the success of the “disaggregated” data (feed) regulation. Disaggregated data (feed) offerings that have no subscribers drive up costs without offsetting benefits. These costs are spread across all data consumers. This disclosure would inform ESMA’s considerations on future guidance regarding the conditions where a disaggregated (feed) offering(s) can be discontinued.
<ESMA_QUESTION_GOMD_15>

Q16: Do you agree with Guideline 10 that market data providers should use a standardised publication format to publish the RCB information? If not, please justify. 
<ESMA_QUESTION_GOMD_16>
We agree.
<ESMA_QUESTION_GOMD_16>

Q17: Do you agree with the standardised publication template set out in Annex I of the Guidelines and the accompanying instructions? Do you have any comments and suggestions to improve the standardised publication format and the accompanying instructions?
<ESMA_QUESTION_GOMD_17>
While the template creates a centralized place for all hyperlinks to a market data provider’s “price list” and RCB information, ESMA should consider centralizing the location of the disclosures to make the disclosures easily accessible and comparable.

The template was developed from the perspective of liquid (equities, equity-like and, derivatives instrument) market data.  Annex 1 is not compatible with less liquid market data such as fixed income cash markets. For example, column (3) “pre-trade/post-trade market data ratio” for the market data of less liquid instruments requires clarification.

If the goal of the “market data content information” is to provide disclosure of the content which the market data provider offers, then the template for equity instruments, bonds, etc. should be disaggregated to list the sub-asset classes covered rather than simply the “number” of instruments covered in the asset class.  

With respect to cost accounting methodology, ESMA should consider adding guidance that categorizes allowable RCB costs. The U.S. Investors Exchange (IEX) in 2019 developed a set of considerations that the template should consider integrating. Market data providers operate a primary and a redundant disaster recovery data center. The cost of providing market data as per the IEX template consists of seven considerations:

(i) Market Data Servers: the server running a market data process that either publishes data or responds to retransmission requests; 
(ii) Market Data Feeds Switches: data formatted by a market data process is distributed to participants via an initial array of top of rack access layer switches; 
(iii) ITF Infrastructure: hardware and software to facilitate market data testing; 
(iv) Space, Power, and Security: physical space, electrical power, and security at the data centers considered for the physical assets in scope; 
(v) Administrative Access: command and control infrastructure for operations teams to administer the exchange services; 
(vi) Monitoring: servers, switches, and software licenses to monitor the physical assets in scope as well as the resiliency of the market data product provided by such assets;
(vii) Associated Personnel, including: Product Management: resources responsible for managing the Exchange offering, specific Legal and Regulatory resources, Information Security, Development and Quality Assurance, Operations, and Infrastructure.  

Accounting methodologies could be constructed from these considerations, and it would provide more robustness and ability for supervisory authorities to compare allocation fees across providers. 

See https://iextrading.com/docs/The%20Cost%20of%20Exchange%20Services.pdf, p. 15-16
<ESMA_QUESTION_GOMD_17>

Q18: Do you agree with the proposed definitions in Guideline 11? In particular, do they capture all relevant market uses and market participants? If not, please explain.
<ESMA_QUESTION_GOMD_18>
As we noted in response to Question 4, the definition of “Customer” should be improved in order to reflect the valuable role of market data distributors. The definition assumes that all customers have direct agreements with market data providers and pay them directly. Many customers contract with market data distributors for market data.  The market data distributors then pay the market data provider up front for the data and collect the fees from the customer in arrears. 

We would propose that the definition of Customer be clarified as: “The Customer should be the natural or legal person who signs the market data agreement or subscriber agreement with a market data provider or market data distributor and is, if applicable, invoiced by either party for the market data fees.”

We would propose that the definition of “Display Data” be clarified as: “Display data should mean the use of raw market data originally generated by market data providers that results in the display, in human readable form, on a desktop or any other device, such as a monitor or screen, of such raw market data and/or any output created from the use of such raw market data (e.g., Derived Data). ”


We propose that the definition of “Non-Display Data” be clarified as: "Non-Display data should mean any use of raw Real-time Data originally generated by market data providers that is not Display Use.”

We propose that the definition of “Derived Data” be clarified as: “Derived Data should be the output created as a result of exposing market data provider raw data by itself or combined with other data elements to computation, aggregation, transformation, algorithm or other logic or mathematical technique, which cannot be easily or readily reverse engineered back to the market data provider raw data. ”.

We would propose that the definition of “Delayed Data” be clarified as: “Delayed Data should mean market data delivered or used 15 or more minutes (or other embargo period imposed by the market data provider) after its creation. Delayed Data shall include Historical Data. ”


We would propose that the definition of “Real-Time Data” be clarified as: “Real-time Data should mean market data delivered or used less than 15 minutes (or other embargo period imposed by the market data provider) after its creation.”


We would propose that the definition of “Unit of Count” be clarified as: “The Unit of Count should be the unit used to measure the fees payable by customers for the ability to access and display Real-time Data. 

The Unit of Count should be the Active User ID when the ability to access and display Real-time Data is controlled by IDs assigned to the individual end user. The Active User ID shall be the ID associated to each human user who can actively access and display the Real-time Data.

The Unit of Count should be the Active Device ID when the ability to access and display Real-time Data is controlled by IDs assigned to the physical device. The Active Device ID shall be the ID associated to each physical device that can actively access and display the Real-time Data.

A Unit of Count typically should not apply to non-display use, as any fee charged for non-display use should be a fixed license fee, rather than a variable fee based on the number of servers/devices accessing and processing Real-time Data for Non-Display Use. 

Where a variable fee is charged for Non-Display Use, it should be capped (e.g., the top fee covers five or more devices). In this way, the fee can be made, in essence, a fixed fee (by paying the top fee), while also providing a break to small customers that might have only one or two devices using Real-time Data in Non-Display Use.”  
<ESMA_QUESTION_GOMD_18>

Q19: Is there any other terminology used in market data policies that would need to be standardised? If yes, please give examples and suggestions of definitions.
<ESMA_QUESTION_GOMD_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_19>

Q20: Do you agree with Guideline 12? If not, please justify.
<ESMA_QUESTION_GOMD_20>
We agree.
<ESMA_QUESTION_GOMD_20>

Q21: Do you think there is any other information that market data providers should disclose to improve the transparency on market data costs and how prices for market data are set? If yes, please provide suggestions.
<ESMA_QUESTION_GOMD_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GOMD_21>

Q22: Do you agree with Guideline 13? If not, please justify.
<ESMA_QUESTION_GOMD_22>
We agree that there are explicit and implicit costs for market data. The fees in the price list are explicit costs, but there are high implicit costs of compliance. As many parties have previously pointed out, abusive practices around audits have real costs associated with them. 

We cannot stress enough the importance of clearly articulated expectations and terms and conditions of audits. The current situation, as described by the commenters in response to previous ESMA consultations, is that many audits are fishing expeditions, which is untenable. 

ESMA’s guidance that “Audits should only be aimed at identifying occurred breaches with market data agreements” continues to be overly broad.

As we noted in response to Question 4, while the guidance recognizes that the problems with retroactive application of terms and conditions exist, ESMA should consider adding greater specificity on what constitutes “overly onerous practices” and “extensive retroactivity.” 

ESMA should also limit audits to one annually and seek to limit the look back, similar to annual reviews on market data pricing, by market data providers to only restitution for errors over the three prior years. Moreover, any time period covered by a previous audit should not be re-audited again by the market data provider.

ESMA should also expressly state that where a market data provider competes with a licensee, that it will implement informational firewalls to ensure that competitively sensitive information of the licensee is not shared with a competitor.
<ESMA_QUESTION_GOMD_22>

Q23: Which elements for post- and pre-trade data publication should be required? In particular, are flags a useful element of the publication? Should there be any differences between the different types of trading systems? Is the first best bid and offer sufficient for the purpose of delayed pre-trade data publication?
<ESMA_QUESTION_GOMD_23>
The system of flags in post-trade transparency is not sufficiently useful because their inconsistent application and confusing interpretation make them not very well understood by the consumers of market data.

For example, there are seven supplemental deferral flags that can have different interpretations across NCAs. APAs can apply the deferral flags differently depending upon the interpretation of data elements. This system complicates the usefulness of the data.  
<ESMA_QUESTION_GOMD_23>

Q24: Which use cases of post- and pre-trade delayed data are relevant to you as a data user? What format of data provision is necessary for these use cases, and especially for pre-trade delayed data? 
<ESMA_QUESTION_GOMD_24>
 As an initial matter, the usefulness of pre-trade data in largely illiquid asset classes, like RTS 2 (fixed income) is subject to ongoing debate. Thus, our answer will be restricted to RTS 1, equities, ETFs and equity-like instruments. 

With RTS1 assets, delayed market depth is important for best execution analysis. For example, such depth enables best execution analysis to not only determine the potential opportunity cost in liquidity aggregation but also to determine that the execution decision maker has relationships with the more important venues for that asset.  Depth is also needed, especially in shares trading, to conduct routing analysis to determine venue impact and ensure that the order routing strategy is optimal and that there are truly “smarts” behind the smart order router.
<ESMA_QUESTION_GOMD_24>

Q25: Do you agree with the definitions of data-distribution and value-added services provided in Guideline 16? Please explain.
<ESMA_QUESTION_GOMD_25>
We have several important observations and recommendations to make, which aim to improve Guideline 16 and better achieve the policy objective.

The existing Q&A guidance and the currently proposed Guideline 16 are at odds with the objective and spirit of MIFID II/MIFIR, which sought to make delayed data free generally because of the universally recognized importance of market data. 

However, the Q&A states that data providers may charge for delayed data – when there is a redistribution of the data by the customer for a fee, or where the customer creates a new product using the raw delayed data and other information (“value-added service”). This introduces an apparent conflict between RCB and modifications based on uses from the Q&As.  ESMA should clarify that the role of assigning different values to different use cases is only in connection with allocating the RCB Cost Recoverable Target.  Whether there are two valuable use cases or ten, the total RCB Cost Recoverable Target should not change, only the allocation amounts should differ. 

While we agree that data redistribution should be understood as a business model of selling the data in unchanged form to third parties, it is inappropriate for an ESMA guideline to dictate that the data must be sold “via a general access fee” model. As long as there is access to the raw data, then competitive forces should be allowed to determine the business models

Furthermore, Guideline 16 proposes to provide exceptions and carve-outs, for “internal purposes” but this is too vague and could introduce even more questions. For example, data remains free “where the delayed data is used for the internal purposes of the delayed data user, e.g. portfolio valuation.” Does “internal purposes” mean that investment firms must have created their own proprietary systems or does it also include investment firms that leverage third party software systems that use delayed raw data for portfolio valuation and create derived works off the raw data to provide risk metrics on their portfolio? At worst, the carve out provides a competitive advantage for investment firms large enough to fund such large (portfolio valuation) internal IT projects over smaller investment managers and at best, proposed Guideline 16 is sufficiently vague that it is not clear that smaller investment firms’ outsourced IT providers have free access to the data. 

In summary, Level 1 requires real-time data fees to be set on a reasonable commercial basis and for 15-minute delayed data to be free of charge; yet the Transparency Q&A and now proposed Guideline 16 allow fees for the use of 15-minute delayed data to be priced with respect to value with no guidance on how value is determined and, apparently, without restrictions on the fees which can be charged, and in conflict with RCB and RCB Cost Recoverable Target concept. Rather, the remedy should be a proportionally based fee structure based on RCB Cost Recoverable Target.

We strongly urge ESMA to amend proposed Guideline 16 and reflect the Level 1 intention that delayed data should be free generally, as opposed to pricing based on total value.
<ESMA_QUESTION_GOMD_25>

Q26: Do you have any further comment or suggestion on the draft Guidelines? Please explain. 
<ESMA_QUESTION_GOMD_26>
We refer back to our introductory comments. For these guidelines to be effective, there must be adequate enforcement against parties who are not complying with the rules on market data. Some Trading Venues and APAs which expend significant time and money to comply with the rules on market data are disadvantaged if other parties are able to openly disregard the rules without fear of meaningful consequence and there is harm to the market because customers of the non-complying firms are denied the benefits of transparency that the regulation intends.
<ESMA_QUESTION_GOMD_26>

Q27: What level of resources (financial and other) would be required to implement and comply with the Guidelines and for which related cost (please distinguish between one off and ongoing costs)? When responding to this question, please provide information on the size, internal set-up and the nature, scale and complexity of the activities of your organisation, where relevant. 
<ESMA_QUESTION_GOMD_27>
Per our response to Question 11, we have some concerns about the practicality of implementing the per user model as proposed by ESMA.  

We would suggest that there be sufficient time to implement the requirements.
<ESMA_QUESTION_GOMD_27>
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