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BASF appreciates the opportunity to comment on ESMA’s “Consultation Paper: Draft advice to European Commission under Article 8 of the Taxonomy Regulation”.

In view of the short comment period it was not possible to analyze and comment in detail on ESMA’s comprehensive proposals in the consultation paper. Nevertheless, we would like to comment on selected matters requiring attention in the establishment, preparation and disclosure of the three KPIs for non-financial undertakings.

Comments on the definition of the three KPIs turnover, CapEx and OpEx (Q1, Q3, Q5)

Article 8(2) of the Taxonomy Regulation requires non-financial undertakings to use three key performance indicators (‘KPIs’), namely the proportion of their turnover, their capital expenditure (‘CapEx’) and their operating expenditure (‘OpEx’) related to environmentally sustainable activities to inform about how and to what extent their activities are associated with economic activities that qualify as environmentally sustainable. ESMA was asked to provide advice on how to further specify the three KPIs. Thereby it is ESMA’s declared objective to provide investors with non-financial information to make investment decisions. ‘ESMA is […] of the view that an important step in making disclosure of non-financial information more useful to investors and other users is to render it more comparable.’ 

Therefore, ESMA’s proposals must be measured based on the reliability and comparability of the information provided through the KPIs. In general, the more the comparability depends on accompanying disclosures, the less meaningful and the less useful the KPI becomes for investors and other stakeholders. In this regard, we are of the opinion that the definition of the KPIs should as much as possible be based on IFRS as a widely used accounting framework. The proposals made by ESMA in many aspects already reflect this approach. However, there are certain other aspects where we are of the opinion that a more stringent compliance with IFRS should be striven for. As long as undertakings use a KPI definition based on IFRS, no additional disclosures should be required.

Regarding the KPI ‘turnover’, we agree with ESMA that non-financial undertakings applying IFRS should use the amounts of revenue and income that are accounted for under IFRS 15 and IFRS 16. However, no accompanying disclosures on the determination of revenue should be made, unless required under the respective IFRS. 

We do not agree with ESMA’s recommendation to include in turnover also income accounted for under other standards, when such income qualifies as arising from an entity’s ordinary activities. Such approach will increase company specific definitions, require additional accompanying disclosures and thus be detrimental to comparability.

We agree with ESMA’s assessment that it is necessary to define CapEx but in contrast to turnover no general definition of CapEx exists, neither under IFRS nor another standard commonly applied, which could be used to build on.

We agree with ESMA’s recommendation that for non-financial undertakings preparing their financial statements in accordance with IFRS, the CapEx considered for the determination of the CapEx KPI should be based on those recognized in the financial statement in accordance with IAS 16, IAS 40, and IAS 38 (if applicable). Also, additions to right-of-use assets under IFRS 16 should be included in the CapEx definition in order to provide a complete picture.

ESMA recommends determining CapEx by using the ‘indirect method’, which would require performing certain additional corrections to determine an undertaking’s ‘actual CapEx’. ESMA indirectly addresses critical points such as ‘revaluations, impairments and capital disposals’, but does not give advice how to treat them. In our opinion it is necessary to give a clear mandatory guidance to avoid inconsistencies and the necessity of additional explanatory disclosures. Furthermore, an IFRS-based definition should build on existing requirements; IAS 16.73 respectively IAS 38.118 prescribe the disclosure of additions to tangible and intangible assets, which would be suitable as CapEx definition, too.

As correctly stated, IFRS does not define OpEx. We agree with ESMA that the new mandatory subtotal ‘operating profit or loss’ in the profit and loss statement, proposed by the IASB with ED 2019/7, might be a good starting point to determine OpEx for the purpose of this KPI. We also concur with ESMA’s statement that it is currently not predictable whether IASB’s proposals will be amended in the final standard or when this final standard will become applicable, therefore this gap might only be filled by providing a more general definition of OpEx.

However, we are of the opinion that it is necessary to provide a precise positive definition and that ESMA’s current proposals still remain rather vague and do not sufficiently address critical issues, such as the presentation of the income statement by ‘nature of expense’ vs. ‘function of expense’. Parallel definitions of OpEx for the two alternatives will easily lead to inconsistencies between undertakings; if for example certain functional cost are excluded from OpEx it will be impossible to identify the conceptually corresponding amounts in an income statement presented by nature of expense.

Definitions of ‘operating, financing and investing activities’ provided for in IAS 7 might be helpful to explain the general concept of OpEx, as suggested by ESMA. However, ESMA’s proposals indicate inconsistencies with respect to the conceptional difference between expenses and expenditures: using IAS 7 for guidance on the definition of operating expenditures indicates a cash perspective, which would be in line with the term expenditure. On the other hand, ESMA makes reference to ‘expenses’ in order to define OpEx. In this context the question arises, whether CapEx and OpEx should be based on cash relevant items and are thus conceptually congruent. If OpEx would be ‘expense’-based, this will likely result in amounts being reported in CapEx as well as OpEx once the capitalized items are being depreciated. From the perspective of a preparer applying the indirect method to calculate the cash flow statement a definition of operating expenditures on a cash basis would be impossible to implement with the currently available data.

ESMA recommends that non-financial undertakings who do not apply IFRS but rather their national Generally Accepted Accounting Principles (‘GAAP’) use comparable figures which they account for under their national GAAP requirement. In this case we agree that accompanying disclosures are necessary to provide investors and other stakeholders of non-financial information with full transparency and to allow for a certain degree of comparability with undertakings applying IFRS.

The above considerations have not yet addressed the topic of allocating turnover, CapEx and OpEx to economic activities and the further distinction regarding environmental sustainability. It should be noted that prevalent accounting data will in most instances not be granular enough to consistently produce the required information.

Comments on when turnover, CapEx and OpEx can be counted in line with Taxonomy (Q2, Q4, Q6)

We understand and agree to the rationale to count turnover, CapEx and OpEx as they support the objectives of the EU Taxonomy regulations and their objectives. However, there are the following observations where we suggest possible alternative approaches to the ESMA recommendations.

Q2: The approach for counting turnover should include climate change adaptation under point (b), subpoint (1) of the draft advice, since the Taxonomy Regulation also covers “own adaption” as option for substantial contribution (Article 11.1(b)). Further, the other environmental objectives should be included under point (b), subpoint (2) of the draft advice, since substantial contribution through enabling activities is not only limited to climate change adaptation.

Q4, Q6: We do not agree with making the plan public how specific CapEx measures will make an activity Taxonomy-aligned public. Such public disclosure, in particular when required on an individual project basis, will lead to disclosing sensitive and proprietary information to competitors and other market participants, and could jeopardize EU companies’ competitiveness and innovativeness in a global context. 

Q6: We do not agree, and do not understand, why OpEx should only be counted if they are part of a plan to make an activity Taxonomy-aligned. Depending on the business activity of a company, a large part of OpEx might not be geared towards a plan, but might rather reflect expenses for regular and ongoing business activities, or might be the reflection of decisions taken in the past, which might already be Taxonomy-aligned (e.g. depreciation – if considered in the definition – for Taxonomy-aligned investments). Therefore, we suggest to count OpEx if they are related to an already existing Taxonomy-aligned activity (e.g. selling cost related to Taxonomy-aligned turnover) and if they are part of a plan to make an activity Taxonomy-aligned (e.g. R&D cost, cost in preparation for upcoming CapEx).

Further comments to all three KPIs (Q7-8)

Q7: The implementation of reporting and disclosure of Taxonomy-aligned turnover, CapEx and OpEx will require substantial investments in IT, knowledge and resources to be accomplished. None of the required information exists today in the IT environment that companies typically operate in. Therefore, processes and IT structures will need to be created to be able to provide the respective data. Ahead of implementing such IT structures, knowledge will need to be built up within the affected companies, and resources will be required to both build up necessary IT structures, and to run/validate the respective structures and output on an ongoing basis. We doubt that building up such knowledge and the required IT structures will be feasible in the very short timeframe that is left between now and first public disclosure in early 2022. It is very difficult to make a quantitative estimate of the one-time efforts for building up the necessary resources and IT structures to support Taxonomy-related reporting, but we could easily imagine that such cost could amount to a sizeable double digit million EUR amount for large companies.

Q8: We agree.

Comments on accompanying information to all three KPIs (Q9-13)

We believe that accompanying information can be avoided through a clear link of Taxonomy-related reporting and disclosure with financial reporting regulations, and through a precise definition of the Taxonomy-related KPIs, in particular with regard to OpEx. As such, no accompanying disclosures on the determination of the KPIs should be made, unless required under the respective IFRS.

Such clear link between financial reporting and Taxonomy-related disclosure should also support the compliance by reference, as suggested by ESMA, to which we agree. 

Additional costs for reporting and disclosing Taxonomay-related data will rather be driven by the data collection itself, by respective cost for external assurance and by the level of detail of public disclosure. Accompanying information – which should be avoided or limited as much as possible – will, however, not be a key cost driver.

Comments on the methodology of preparing KPIs (Q14-23)

We believe that disclosure of Taxonomy-alignment shall reflect basic reporting principles e.g. „disclosing material information“, „comprehensive but concise“, “fair and true picture”. Disclosing small economic activities that are defined by the Taxonomy may reveal business-sensitive information. Through such detailed disclosure, the NFRD would create an imbalance to the financial information and within the comprehensive ESG reporting framework. In addition, as the economic activities selected by the Taxonomy might cover only a small share of the overall economic activities of a company, we believe that the value of activity-based reporting compared to reporting of an aggregate number is negligible. 
Therefore, we suggest that the Taxonomy-related reporting should follow the same structure as financial reporting and disclosure, and that the respective share of Taxonomy-related activities shall be disclosed within the structures of financial reporting. This would also ensure alignment and consistency of financial and non-financial reporting. 

We also suggest that only the share of Taxonomy-related and -aligned activities for turnover, CapEx and OpEx should be reported, but not to which of the six environmental objectives the respective KPI contributes. The external disclosure per objective would create additional complexity, and we doubt that reporting by environmental objective would truly create additional insights and information for users of that information. The disclosure through the Non-Financial Statement should ensure compliance and comparability through independent checking .

Q19: We agree.

Q22: ESMA’s detailed proposals require the set-up of an additional level of reporting going substantially beyond current reporting structures. Implementing the technical testing procedures and the design of additional reporting require a build-up of personnel and project cost. While an estimate at this point in time is not possible, we believe that the additional cost will be significant and material. The level of detail, the checks beyond aligned activities and the request for comprehensiveness are the main cost drivers. For non-EU business, additional complexity and cost will arise not only reporting structures, but also from data which will need to be generated against the background of different local legislations and standards to comply with.

Comments on the presentation of KPIs (Q24-27)

We do not agree with the proposed standard table for Taxonomy-related disclosure.

The Taxonomy Regulation, recital 47, calls to avoid overly burdensome compliance costs on economic operators and unnecessary administrative burden, by striving for practicable and easy-to-apply solutions. However, extensive standard tables put heavy administrative burden on allocating indicators and information to economic activities. 

Therefore, as already stipulated above, Taxonomy-related disclosure should rather be aligned with the structure of financial reporting. Confirmation of Taxonomy-conform reporting should rather be achieved through the disclosure the Non-Financial Statement instead of through overly complex and granular public disclosure. 
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