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[bookmark: _DV_C641]Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in the Annex. Comments are most helpful if they:
· respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all comments received by 20 November 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
1. Insert your responses to the questions in the Consultation Paper in the present response form. 
1. Please do not remove tags of the type <ESMA_QUESTION_CP_TRRF_1>. Your response to each question has to be framed by the two tags corresponding to the question.
1. If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
1. When you have drafted your response, name your response form according to the following convention: ESMA_TRRF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_TRRF_ABCD_RESPONSEFORM.
1. Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations”  “Consultation paper on MiFIR review report on the obligations to report transactions and reference data”).

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper?
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This document will be of interest to all stakeholders involved in the securities markets. It is primarily of interest to competent authorities and firms that are subject to MiFID II and MiFIR – in particular, investment firms and credit institutions performing investment services and activities and trading venues. This paper is also important for trade associations and industry bodies, institutional and retail investors and their advisers, and consumer groups, as well as any market participant because the MiFID II and MiFIR requirements seek to implement enhanced provisions to ensure the transparency and orderly running of financial markets with potential impacts for anyone engaged in the dealing with or processing of financial instruments.
ESMA • 201-203 rue de Bercy • CS 80910 • 75589 Paris Cedex 12 • France • Tel. +33 (0) 1 58 36 43 21 • www.esma.europa.eu
[bookmark: _Toc515564428]General information about respondent
	Name of the company / organisation
	INVERCO: Spanish Association of Investment and Pension Funds

	Activity
	Investment Services

	Are you representing an association?
	☒
	Country/Region
	Spain




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CP_TRRF_1>
INVERCO, is the Spanish Association of Investment and Pension funds. It represents  4.056 CIS with assets amounting to  303.711million Eur (98,9% of total assets in Spain), 1.123 Pension Funds with assets amounting to  113.638 million Eur (100% of total assets in Spain) and 32 foreign UCITS registered for marketing in Spain with assets amounting to 181.000  million Eur (data updated on December 2019).
The response is limited to the part of ESMA consultation referred to the inclusion of AIFMD and UCITS firms in the scope of application of MIFIR when rendering investment services, i.e., to section 3” Entities subject to transaction reporting and arrangements for sharing reports (Article 26(1), Article 26(5) and Article 26(8) MiFIR” of the Consultation Paper
<ESMA_COMMENT_CP_TRRF_1>







Questions 

: Do you foresee any challenges for UCITS management companies and AIF managers in providing transaction reports to NCAs? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_1>
In accordance with recital number 32 of the Regulation (EU) 600/2014 “the details of transactions in financial instruments should be reported to competent authorities to enable them to detect and investigate potential cases of market abuse, to monitor the fair and orderly functioning of markets, as well as the activities of investment firms (…)” Such recital also states that, “in order to avoid an unnecessary administrative burden on investment firms, financial instruments that are not susceptible to market abuse should be excluded from the reporting obligation (…)”
The Regulation has some clear objectives:
1.     Prevention of market abuse
2.     Monitoring of the functioning of the markets
3.     Monitoring of the activities of investment firms
And also seems to have some boundaries:
4.     Avoid unnecessary administrative burden on investment firms.
It is defínitely true that UCITS and AIF ManCos may be authorized to provide investment services to final clients in a very similar way to other investment firms or credit institutions. However, the considerations about these companies upon MiFIR inception have not varied and their exclusion of the obligations under this Regulation has not caused any harm or disruption in the markets and/or to their supervision by the relevant competent authorities. This can be explained by the following:
1.     UCITS and AIF ManCOs are subject to the Market Abuse Regulation in relation to the financial instruments under its scope. This has proved to be effective on the prevention of such malpractices.
In addition to that, these companies are: 
a. heavily subject to their sectorial regulation (both at the EU level and the national level), which, among others, impose specific and detailed reporting obligations and
b. subject to the ongoing supervision and control by their competent authorities.
Hence, their activities are permanently monitored and controlled and the NCAs already count on a lot of information for these purposes. 
2.     These companies may provide the following services:
a. 	UCITS/AIF Management – which would be out of the scope of the proposed modification unless UCITS Directive and AIFMD are modified accordingly-. Please, note that these are the core services performed by these Management Companies.
b. 	Portfolio management.
c. 	Investment advice
d. 	Reception and transmission of orders.
It should be noted, however, that, considering their field of expertise, most management companies limit their activities to portfolio management, being investment advice and reception and transmission of orders pretty rare and ancillary. In relation to investment advice, it should also be considered that the provision of such services in no case would imply any transmission of orders: such orders would be transmitted by the client him/herself to an investment firm or equivalent.
For the provision of their management services (both UCITS/AIF and portfolio management), UCITS/AIF Management Companies normally send their orders to other investment firms, specialized on the provision of this kind of services and subject to transaction reporting obligations. Most of the transactions are executed on a trading venue or with a systematic internalizer. They would, according to the regulation, report all the information about the transactions executed by the UCITS/AIF ManCo.
Considering the above, the target of monitoring the functioning of the market is perfectly achieved as:
a. UCITS/AIF ManCos normally trade onvenue and provide all relevant information to the investment firm through which they trade or to the relevant trading venue. As indicated above, they would report all the relevant information to the relevant NCA. All relevant information is, hence,  available. 

The target of the regulation is, then, achieved, while preventing the double reporting of the same information, as clearly stated in recital 35 of the Regulation (EU) 600/2014.

b. Even in those cases where, applying the current exemptions, no information on the buyer/seller is provided, it is really not relevant from the perspective of the market abuse prevention since the decision maker on all portfolio management services is the Management Company acting within its fiduciary capacity. The information about the final buyer or seller, which takes no decision at all, would not be really relevant. 

c. It is quite rare that UCITS/AIF ManCo execute transactions off venue. 

3.  As mentioned in indenture 1 above, these companies are heavily regulated and supervised, subject to specific reporting obligations under the UCITS Directive and AIFMD, as well as by those applicable rules under MiFID. Specific national regulation comes to complement the information obtained by the relevant supervisory authorities on their activity.
Hence, the target of monitoring of their activities is more than achieved.
In light of the foregoing, we consider that the main goals of MiFIR are achieved with the current regulation in relation to the activities of the UCITS/AIF Management Companies. Not by the application of MIFIR to these companies, of course, but by the compliance with their particular regulation and by the way they normally perform their transactions, through other investment firms, systematic internalizers and trading venues, subject themselves to transaction reporting obligations. The information about the transactions performed by the UCITS/AIF Management Companies providing investment services is already at the NCAs disposal.
The challenge these new obligations might impose would not really contribute to an increase of the information by the supervisory authorities, since it is information already provided by other market players.
The imposition of further obligations on this regard to these companies would definitely be burdensome and challenging, since:
1. They are already subject, as already mentioned, to very strict reporting obligations and thorough supervision by their supervisory authorities.

2. Since the potential modification of MiFIR would only affect their activities as investment services provider (and not as UCITS/AIF ManCo), they would have to distinguish the transactions performed on behalf of such vehicles from the ones on behalf of other clients. This would introduce further complexity on their activities and no benefit for their clients.

3. It is also worth mentioning that, so far, reporting obligations under UCITS, AIFMD and MiFID/MiFIR are not aligned. UCITS/AIF ManCos would face expensive and complex systems developments in order to comply with the different reporting requirements, which would imply adapting and enriching data bases, internal control systems, communications channels with the different counterparties, etc. That would entail the redefinition or even total modification of current systems and internal controls and could lead to potential duplications. 
Such potential duplication of information could also contribute to misleading data or even such amount of information which turns to be impossible to process.
And all this, as repeated throughout these pages, with no real benefit for the supervisory authorities, which already 
We also consider that an extension of the MiFIR transactions reporting obligations to UCITS/AIF ManCos should not apply without taking into consideration the sectorial legislation and, in particular, the reporting obligations applicable to these Companies. We consider that a previous analysis of such obligations should be performed. That would allow a meaningful review of all the reporting regime, considering all the different services provided and the avoidance of potential duplication of the information reported to the NCAs.
Alternative Proposal to the imposition on UCITS/AIFs management companies of the whole package of obligations deriving from MIFIR: 
If the above is not considered, as an alternative to the imposition of the whole package of obligations, a compromise could be achieved by applying the transaction reporting obligations only:
· To those UCITS/AIF ManCos that provide services of reception and transmission of orders, in relation to such services.

· In relation to other investment services:
o   apply the transaction reporting obligations only as long as no other investment firm provides the relevant data to the supervisory authorities (offvenue transactions)
o   for other transactions, complete the data to be reported to the relevant investment firm with the missing information (such as the identity of the final client).
With such compromise measures, challenges for the UCITS/AIF ManCos would not be as big and the information to be obtained by the supervisory authorities would be complete.

TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_1>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_2>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_3>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_4>

: Do you envisage any challenges in increasing the scope including derivative instruments traded through an SI as an alternative to the expanded ToTV concept? Please justify your position and if you disagree please suggest alternatives.
<ESMA_QUESTION_TRRF_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_5>

: Do you agree that the extension should include all Systematic Internalisers regardless of whether they are SI on a mandatory or voluntary basis? Please justify your position.
<ESMA_QUESTION_TRRF_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_6>

: Do you envisage any challenges with the approach described in paragraphs 45-46 on the scope of transactions to be covered by the extension? Please justify your position and indicate your preferred option for SIs under the mandatory regime explaining for which reasons. If you disagree with all of the outlined options, please suggest alternatives.
<ESMA_QUESTION_TRRF_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_7>

: Do you foresee any challenges with the proposal to replace the reference to the term “index” in Article 26(2)(c) with the term “benchmark” as defined under the BMR? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_8>

: Which of the three options described do you consider the most appropriate? Please explain for which reasons and specify the advantages and disadvantages of the outlined options. If you disagree with all of the outlined please suggest alternatives.
<ESMA_QUESTION_TRRF_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_9>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_10>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_11>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_12>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_13>

: Did you experience any difficulties with the application of the defined list concept? If yes, please explain.
<ESMA_QUESTION_TRRF_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_14>

: Do you foresee any challenges with the approach as outlined in the above proposal? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_15>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_16>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_17>

: Do you foresee any challenges with the approach outlined in paragraphs 75 and 76? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_18>

: Do you foresee any difficulties with the implementation of an additional code generated by the trading venue to be disseminated down the transaction chain in order to link all transactions pertaining to the same execution? If yes, please explain and provide alternative proposals. 
<ESMA_QUESTION_TRRF_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_19>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_20>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_21>

: Which of the two approaches do you consider the most appropriate? Please explain for which reasons.
<ESMA_QUESTION_TRRF_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_22>

: Do you foresee any challenges with the outlined approaches? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_23>

: Do you foresee any challenges with the outlined approach to pre-trade waivers? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_24>

: Have you experienced any difficulties with providing the information relating to the indicators mentioned in this section? If yes, please explain and provide proposals on how to improve the quality of the information required.  
<ESMA_QUESTION_TRRF_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_25>

: Do you foresee any challenges with this proposal? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_26>

: Do you agree with this approach? If not, please clarify your concerns and propose alternative solutions
<ESMA_QUESTION_TRRF_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_27>

: Do you agree with this analysis? If not, please clarify your concerns and propose alternative solutions.
<ESMA_QUESTION_TRRF_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_28>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_29>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_30>

: Are there any specific aspects relating to the ISIN granularity reported in reference data which need to be addressed? Is the current precision and granularity of ISIN appropriate or is (for certain asset classes) a different granularity more appropriate?
<ESMA_QUESTION_TRRF_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_31>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_32>

: Do you foresee any challenges with the outlined approach? If yes, please explain and provide alternative proposals.
<ESMA_QUESTION_TRRF_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TRRF_33>
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