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Reply form for the Consultation Paper on MiFID II/ MiFIR review on the functioning of  Organised Trading Facilities (OTF)




Responding to this paper 	
ESMA invites comments on all matters in this consultation paper and in particular on the specific questions summarised in Annex I. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 25/11/2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_FOTF_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FOTF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_FOTF_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on the functioning of the Organised Trading Facility regime”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
This document will be of interest to (i) alternative investment fund managers, UCITS management companies, EUSEF managers and/or EuVECA managers and their trade associations, (ii) distributors of UCITS, alternative investment funds, EuSEFs and EuVECAs, as well as (iii) institutional and retail investors investing into UCITS, alternative investment funds, EuSEFs and/or EuVECAs and their associations..
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General information about respondent
	Name of the company / organisation
	AFS Interest BV
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Netherlands




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_FOTF_1>
TYPE YOUR TEXT HERE
<ESMA_COMMENT_FOTF_1>







Questions 

Q1: What are your views about the current OTFs landscape in the EU? What is your initial assessment of the efficiency and usefulness of the OTF regime so far?
<ESMA_QUESTION_FOTF_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_1>

Q2: Trading in OTFs has been fairly stable and concentrated in certain type of instruments throughout the application of MiFID II. How would you explain those findings? What in your view incentivizes market participants to trade on OTFs? How do you see the OTF landscape evolving in the near future?
<ESMA_QUESTION_FOTF_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_2>

Q3: Do you concur with ESMA’s clarifications above regarding the application of Article 1(7) and Article 4(19) of MiFID II? If yes, do you agree with the ESMA proposed amendment of Level 1? Which other amendment of the Level 1 text would you consider to be necessary?
<ESMA_QUESTION_FOTF_3>
AFS fully concurs with the definitions and clarifications regarding the requirement for all firms operating a multilateral system to seek authorization as a regulated market, MTF or OTF. The proposed Level 1 amendments would help sufficiently to synchronize local regulatory conditions and to avoid regulatory arbitrage. It appears that national regulatory oversight has applied these rules differently across different EU-jurisdictions, therefore jeopardizing the level playing field.  
Amending the Level 1 text into a prohibition makes further clarification. It could be useful to provide further examples of what a multilateral system entails. Many firms seem not to think that a system is multilateral once a transaction is closed on a separate platform between two counterparties. The addition that a transaction does not have to be closed certainly helps to clarify the status of a multilateral system, however some brokerage firms use terms like ‘pre-negotiated trades’ which are smoke and mirrors for the fact that they operated a system on which with multiple buying and selling interests can interact before a transaction is closed on a separate platform. Real pre-negotiated trades are trades that are truly intended to be bilateral (i.e. both counterparties were known from the outset prior to negotiations). 
For example, a brokerage firm that receives an order from a client to sell a financial instrument such as a corporate bond seeking to find an appropriate buyer by contacting multiple potential counterparties are operating a multilateral system.
<ESMA_QUESTION_FOTF_3>

Q4: Do you agree with ESMA’s two-step approach? If not, which alternative should ESMA consider?
<ESMA_QUESTION_FOTF_4>
AFS agrees with the two-step approach. AFS finds it critical to clarify explicitly in what circumstances it is required to seek authorization as a trading venue. For example, brokers that are seeking to broker pre-negotiated trades in order to conclude a transaction on a different platform should seek authorization as a trading venue, being either a RM, MTF or OTF.
<ESMA_QUESTION_FOTF_4>

Q5: Do you agree with ESMA’s proposal not to amend the OTF authorisation regime and not to exempt smaller entities? If not, based on which criteria should those smaller entities potentially subject to an OTF exemption be identified? 
<ESMA_QUESTION_FOTF_5>
AFS agrees not to exempt smaller entities to maintain a full level playing across the regulatory spectrum.
<ESMA_QUESTION_FOTF_5>

Q6: Which provisions applicable to OTFs are particularly burdensome to apply for less sophisticated firms? Which Level 1 or Level 2 amendments would alleviate this regulatory burden without jeopardising the level playing field between OTFs and the convergent application of MiFID II/MiFIR rules in the EU?
<ESMA_QUESTION_FOTF_6>
OTFs that are used for Fixed Income products primarily transact on Match Principal Trading (MPT) usually operate under an all-in price concept. The particular requirement for ex ante price transparency is somewhat burdensome and has nearly no contribution. Some national regulators have suggested that the spread between the two transactions is a cost and could be split over the two transactions. This seems an artificial way of applying ‘cost’. MPT-trading is defined as trading for one’s  own account, however allowed under the rules of an OTF. Therefore the principal of applying cost to a transaction for own account is not applicable, unless the OTF applies other cost such as venue transaction cost. It is particularly burdensome for an OTF in order to comply with cost transparency rules when in fact counterparties transact at an all-in cost basis. AFS would propose to relax the ex-ante cost transparency rules for execution on MPT basis under OTF venue rules, such that the all-in price must be known ex-ante and communicated on a durable medium.
<ESMA_QUESTION_FOTF_6>

Q7: Do you consider that ESMA should publish further guidance on the difference between the operation of an OTF, or other multilateral systems, and other investment services (primarily Reception and Transmission of Orders and Execution of orders on behalf of clients)? If yes, what elements should be considered to differentiate between the operation of multilateral systems and these other investment services?
<ESMA_QUESTION_FOTF_7>
AFS would like to see further guidance on differences between operating multilateral systems and other investment services such as reception and transmission of orders. Elements to be considered are:
When are negotiations prior to settlement on another platform considered multilateral systems? 
What elements of a transaction should interact in a system to be considered multilateral? One could imagine that only essential elements such as price, volume, specific instrument are critical elements to be considered. Other elements may not necessarily constitute an interaction in a system. One can think of a pre-selection by a broker firm of counterparties to invite them on a bid to be placed on a MTF. Such pre selection of potential buyers will not likely constitute an interaction in a system.
When services are offered on execution only basis, what elements of the transaction can still be offered on a discretionary basis in order not to be considered a multilateral system? Is the choice of execution platform by the executing broker a choice of discretion or should that be considered as part of the specific instruction. In other words could the choice of execution platform lead to a multilateral system on which more buying and selling interest interact?  
<ESMA_QUESTION_FOTF_7>

Q8: Do you consider that there are networks of SIs currently operating in such a way that it would in your view qualify as a multilateral system? Please give concrete examples.
<ESMA_QUESTION_FOTF_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_8>

Q9: Do you agree that the line differentiating bilateral and multilateral trading in the context of SIs is sufficiently clear? Do you think there should be a Level 1 amendment?
<ESMA_QUESTION_FOTF_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_9>

Q10: What are the main characteristics of software providers and how to categorise them? Amongst these business models of software providers, which are those that in your view constitute a multilateral system and should be authorised as such?
<ESMA_QUESTION_FOTF_10>
AFS is of the view that some of the new blockchain development initiatives are potentially software providers that are multilaral in nature. Any software systems that allows multiple users to interact buy and sell interests such that a potential transaction may take place should classify as multilateral system.
<ESMA_QUESTION_FOTF_10>

Q11: Do you agree with the approach suggested by ESMA regarding software providers that pre-arranged transactions formalised on other authorised trading venues? Do you consider that this approach is sufficient to ensure a level playing field or do you think that ESMA should provide further clarifications or propose specific Level 1 amendments, and if so, which ones?
<ESMA_QUESTION_FOTF_11>

AFS concurs with the analysis by ESMA regarding software providers that pre-arranged transactions but formalize them on other venues are still to be authorized as trading venues. AFS would like to stipulate that this approach should be generalized and should not only be applicable to software providers. Any system maintained by intermediate parties, such as voice brokers with a sole license for reception and transmission of orders (RTO), that is multilateral in nature with the sole purpose to arrange transactions but finalize them on a different venue shall be authorized as a trading venue (OTF/MTF or RM). For the avoidance of doubt AFS maintains the view that a transaction closing system should then not be classified as multilateral by definition because it is primarily bilateral in nature when such transaction are effectively arranged outside a transaction closing system. ESMA could stipulate this in further guidance, which further indicates that MIFID II is technologically neutral.
<ESMA_QUESTION_FOTF_11>

Q12: Do you agree with the principles suggested by ESMA to identify a bulletin board? If not, please elaborate. Do you agree to amend Level 1 to include a definition of bulletin board?
<ESMA_QUESTION_FOTF_12>
AFS considers bulletin boards as multilateral. It is a system on which multiple buy and sell interests interact. News bulletin boards are obviously exempted from this, but any system that allows the interaction of multiple buy and sell interest should classify as multilateral. Names for systems such as ‘bulletin board’, ‘trade facility software’ or similar are diverting from the actual underlying facility of transactions.
<ESMA_QUESTION_FOTF_12>

Q13: Are you aware of any facility operating as a bulletin board that would not comply with the principles identified above?
<ESMA_QUESTION_FOTF_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_13>

Q14: Market participants that currently operate such systems are invited to share more detailed information on their crossing systems (scale of the activity, geographical coverage, instruments concerned, etc…), providing examples of such platforms and describing how much costs & fees are saved this way as opposed to executing the relevant transactions via brokers or trading venues.
<ESMA_QUESTION_FOTF_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_14>

Q15: Do you consider that internal crossing systems allowing different fund managers within the same group to transact between themselves should be in scope of MiFID II or regarded as an investment management function covered under the AIFMD and UCITS? Please explain. In your view, should the regulatory treatment of these internal crossing system be clarified via a Level 1 change?
<ESMA_QUESTION_FOTF_15>
TYPE YOUR TEXT HERE

Q16: Do you agree with the interpretation provided by ESMA regarding how discretion should be applied and do you think the concept of discretion should be further clarified?
<ESMA_QUESTION_FOTF_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_16>

Q17: For OTF operators: Do you apply discretion predominantly in placement of orders or in execution of orders? Does this depend on the type of trading system you operate? Please explain.
<ESMA_QUESTION_FOTF_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_17>

Q18: For OTF clients: Do you face any issue in the way OTF operators exercise discretion for order placement and order execution? If so, please explain. Does it appear to be used regularly in practice by OTF operators?
<ESMA_QUESTION_FOTF_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_18>

Q19: Do you think ESMA should clarify any aspect in relation to MPT or that any specific measure in relation to MPT shall be recommended?
<ESMA_QUESTION_FOTF_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_19>

Q20: In your view what is the difference between MPT and riskless principal trading and should this difference be clarified in Level 1?. In addition, what, in your view, incentivizes a firm to engage in MPT rather than in agency cross trades (i.e. trades where a broker arranges transactions between two of its clients but without interposing itself)?
<ESMA_QUESTION_FOTF_20>
In reality there is no difference between MPT and riskless principal trading, although from a MIFID perspective there should be clarity on this concept. OTF operators may interpret the possibility to use MPT as an opportunity to apply riskless principal trading. The fact that MPT is classified as ‘trading for own account’ does not help in this interpretation. If ESMA classifies MPT as ‘trading for own account’, it should not be any different than riskless principal trading. If ESMA considers MPT as a brokerage methodology by which the broker only interposes itself it should not be classified as ‘trading for own account’. Consequently there could be no spread between the buy and the sell side of the transaction, however that is the basis of MPT bond transactions. 
The main incentive for an OTF bond facility to use MPT is to engage in an all-in pricing methodology. It provides clear pricing to clients and members and therefore maximum cost transparency. However ex-ante price transparency requirements are inconsistent with ‘trading for own account’ principals and somewhat burdensome on the OTF operator. ESMA should give guidance on how to apply the cost transparency requirement in relation to MPT being in principal a proprietary trading methodology as according to the license classification. Applying a ‘fee-structure’ to transactions that are principally done at your own risk does not make a lot of sense. 
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Some national regulators have suggested that the spread between the two transactions is a cost and could be split over the two transactions. This seems an artificial way of applying ‘cost’. MPT-trading is defined as trading for one’s own account, however allowed under the rules of an OTF. Therefore the principal of applying cost to a MPT transaction should not be applicable, unless the OTF applies other cost such as venue transaction cost. It is particularly burdensome for an OTF in order to comply with cost transparency rules when in fact counterparties transact at an all-in cost basis. AFS would propose to relax the cost transparency rules for execution on MPT basis under OTF venue rules, such that the all-in price must be known to the client or member on ex-ante basis and communicated on a durable medium.
<ESMA_QUESTION_FOTF_20>

Q21: Do you agree with ESMA’s proposal to clarify that the prohibition of investment firms or market operators operating an MTF to execute client orders against proprietary capital or to engage in matched principal trading only applies to the MTF they operate, in line with the same wording as applicable to regulated markets? 
<ESMA_QUESTION_FOTF_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FOTF_21>
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