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[bookmark: _Toc280628648]Responding to this paper 
The European Supervisory Authorities (ESAs) invite comments on all matters in this consultation paper on ESG disclosures under Regulation (EU) 2019/2088 on sustainability-related disclosures in the financial sector (hereinafter “SFDR”) and in particular on the specific questions summarised in Section 3 of the consultation paper under “Questions to stakeholders”. 
Comments are most helpful if they:
1. contain a clear rationale; and
2. describe any alternatives the ESAs should consider.
When describing alternative approaches the ESAs encourage stakeholders to consider how the approach would achieve the aims of SFDR.

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Q1 Insert your responses to the questions in the Consultation Paper in the present response form. 
Q2 Please do not remove tags of the type <ESA_QUESTION_ESG_1>. Your response to each question has to be framed by the two tags corresponding to the question.
Q3 If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
Q4 When you have drafted your response, name your response form according to the following convention: ESA_ESG_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESA_ESG_ABCD_RESPONSEFORM.
Q5 The consultation paper is available on the websites of the three ESAs and the Joint Committee. Comments on this consultation paper can be sent using the response form, via the ESMA website under the heading ‘Your input - Consultations’ by 1 September 2020.
Q6 Contributions not provided in the template for comments, or after the deadline will not be processed.


Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise in the respective field in the template for comments. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESAs rules on public access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESAs Board of Appeal and the European Ombudsman.


Data protection

The protection of individuals with regard to the processing of personal data by the ESAs is based on Regulation (EU) 2018/1725[footnoteRef:2]. Further information on data protection can be found under the Legal notice section of the EBA website and under the Legal notice section of the EIOPA website and under the Legal notice section of the ESMA website. [2:  Regulation (EU) 2018/1725 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 23 October 2018 on the protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.] 





General information about respondent

	Name of the company / organisation
	Global Witness
	Activity
	[bookmark: _GoBack]Choose an item.

	Are you representing an association?
	☐
	Country/Region
	Europe


Introduction
Please make your introductory comments below, if any:

<ESA_COMMENT_ESG_1>
Global Witness expresses its appreciation to the Commission and to the ESAs for their swift adoption of the Regulation and the draft RTS. We are in principle very positive about the Regulation and the RTS and agree that it will contribute significantly to the objectives set out.  

As background, Global Witness is an international NGO which campaigns to end environmental and human rights abuses driven by the exploitation of natural resources and corruption in the global political and economic system. Please read about our work on our website: https://www.globalwitness.org/en/

We have closely followed the policy discussions on the Regulation (EU) 2019/2088 on sustainability-related disclosures in the financial sector:

· Global Witness Briefing on Investor Due Diligence: Ensuring finance works for people and planet
· Global Witness celebrates significant agreement and shift in mind-set from the EU on investor due diligence 
· Policy briefing: EU’s regulation on Investor Disclosure on sustainability risk and due diligence. How can it work more effectively for people and planet?  
· Policy Briefing: Strengthening corporate responsibility: the case for mandatory due diligence in the EU to protect people and the plan
· Money to Burn: More than 300 banks and investors back six of the world’s most harmful agribusinesses to the tune of $44bn
· Why EU action to tackle deforestation should not let finance off the hook
· The Business Case For Protecting Land And Environmental Defenders And Indigenous Communities’ Rights To Land And Resources

Global Witness’ response is in 4 parts: (i) introductory comments made here; (ii) answers to selected questions below; (iii); comments on the RTS text (attached) and (iv) comments on Annex I & II (attached)

Introductory Comments
· Necessary and proportionate to meet important objectives: We agree that the requirements set out in the RTS are necessary step to achieve the objectives set out in the Green Deal and other important EU sustainable finance policy initiatives. This is crucial information for end-investor, policy makers, NGOs, and society as a whole that is currently lacking.  While we understand the proportionality issue, we believe that the chosen approach will ultimately and rapidly prove to be far less costly and burdensome because of the choice to focus on standardised reporting obligations. We recognise the substantial initial challenges for financial market participants (FMPs) and Financial Advisers (FA) in establishing methodologies, data collection and approaches to aggregation and setting up systems for disclosure, although we assume that many will turn to specialised ESG data providers that will address these challenges as a business opportunity.  We also recognise that data scarcity is currently a concern.  However, we are also convinced that the demand will prompt supply, aided by further regulatory pushes from both the review of the NFRD Directive and the expected legislation on environmental and human rights due diligence that also are expected to include disclosure requirements.  
· Support the approach on mandatory disclosures using standardised templates: Overall we were positively surprised by the concrete approach taken by the ESAs to the RTS.  While we have some comments on the indicators and some of the approaches, we support the idea of mandatory disclosures against a minimum set of indicators in standardised templates to drive: (i) attention and scale to addressing a core set of issues, (ii) focused areas for data collection and standardised reporting, thus reducing costs and (iii) comparability. We have concerns about a number of the indicators proposed across Tables 1 and 2 and have proposed a re-organisation of the indicators on social, employee and human rights that far better reflects the international standards and the intent of the SFDR.  We also suggest that the order in which information is presented in the Table I reporting template should be reversed so that the information presented starts with the investor’s policies and its processes, engagement and then gets to the outcomes, rather than the other way around.  This will present the information in a more logical manner. We attach a revised Annex I that reflects our suggestions.
· Due diligence means PAI are a floor, not a ceiling: The SDFR adopts the due diligence approach, which prompts investors to carry out investigations on the key risks and impacts to sustainability factors across their portfolio.  Given the huge diversity of investments, there are likely to be a wide range of adverse impacts that these due diligence processes identify and then should address. It should therefore be even clearer in the RTS that investors should disclose other adverse impacts that are not included in Annex I but are nonetheless significant risks and impacts within their portfolio. In other words, the standardised reporting required by the RTS should be a floor, not a ceiling. We have suggested text in the attached mark-up of the RTS to this effect.
· That the reporting on adverse impacts should include a description of the impacts, that contextualises the issue across the investor’s portfolio, explains why the sum of PAI identified by the investors due diligence process have been prioritised – in other words, re-emphasising that it is more than just reporting on indicators but a descriptive explanation useful to potential investors.  Re-ordering the presentation of items in Table 1 as suggested above and in the attached document will also make this more logical.  
· To more clearly brings out the 3 level approach that is in Article 6: (i) mandatory indicators in revised Table 1; (ii) optional indicators from Table 2; and (iii) additional indicators identified through the investors due diligence process. We also suggest that the FMP’s due diligence process to identify and address adverse impacts in its portfolio should be the basis for selecting which of any optional indicators in Table 2 are chosen.  At the moment, there is no process for choosing among the indicators and no required explanation of how the optional indicators are selected.  
· Driving transparency: This is an important purpose of the Regulation and as such it could be more clearly reflected in a few points: (i) including a recital on the importance of transparency; (ii) requiring that investee company information is disclosed in order to be taken into account in responding to the PAI indicators; (iii) requiring that all reports developed to respond to the SFDR is machine readable; and (iv) developing a centralised repository for appropriate information. 
· Governance indicators:  We strongly support the inclusion of the governance elements in the disclosure requirements under the draft RTS as appropriate governance is necessary to drive an investors approach to sustainability. It would be useful to more clearly distinguish in Annex I between corporate governance indicators and anti-bribery-corruption indicators.  These are two very different areas and are not sufficiently distinguished. On the corporate governance indicators, the ESAs could take inspiration from DG Justice’s recent report on sustainable corporate governance, that in particular points to the importance of oversight of and expertise on sustainability matters.  These two issues could be addressed in indicators on corporate governance. 


Important Clarifications Required
· Clarify scope of Principal adverse impacts (PAI):  We recognise that the ESAs are constrained by the Level 1 text where defined, but are less constrained where Level 1 does not define particular terms.  As Principle Adverse Impacts (PAI) are not defined in Level 1, the RTS should include a very important and useful clarification that PAI include potential impacts (risks) and actual impacts.  Without this clarification the Regulation is missing the huge opportunity to drive preventive action to avoid adverse impacts on the environment and society which is the ultimate purpose of the Regulation.  This is also linked to the next point on due diligence. We have suggested text in the attached mark-up of the RTS text.
· Clarify purpose of Due Diligence under the SFDR:  Again, recognising constraints on Level 1 text, we think there is an opportunity to clarify the meaning and purpose of “due diligence” in the Level 2 RTS.  “Due diligence” is a common commercial term to describe corporate processes to typically identify risks to the business.  In the case of due diligence within the meaning of the RTS, this is about due diligence to identify impacts of a business – or in the case of investors – impacts of the investment on sustainability factors (the environment, on people and their human rights).  This is the concept of responsible business conduct due diligence under the OECD Guidelines and UN Guiding Principles that are referred to in the recitals.  The Level 1 text touches on this only very briefly.  For investors that are still not familiar with these concepts, the Level 2 text could very usefully clarify the distinction between the two types of due diligence. We have suggested text in the attached mark-up of the RTS text.
· Clarify the global scope of the RTS: The text of  the SFDR is at times vague and leaves some important points unstated.  We would strongly urge clarifying in the text and in the recitals the geographic scope of the Regulation.  The SFDR implies that the scope of the Regulation is global (particularly given the global nature of finance). This should be clarified in the RTS. Given this, the ESAs need to consider many of the definitions on the environmental side included in Annex I as many of them are tied to a European geographical scope and thus create uncertainty as to whether they apply outside of Europe.  It is important that this is addressed directly.
· Clarification on linkages to Taxonomy Regulation: We agree that it makes sense to link the concept of DNSH and Principle Adverse Impacts and to do so using the same approach: based on due diligence that includes consideration of a minimum set of mandatory indicators – but not exclusively or exhaustively.  We also see that the minimum safeguards in the Taxonomy Regulation are also linked to the PAI approach.  The minimum baseline should be due diligence processes (that are at the heart of the international standards referenced in the Taxonomy minimum safeguards and the SFDR) that is informed by and includes the PAI indicators but is not limited to them where the due diligence process identifies other, relevant PAI as well.  We would urge the Commission to develop an FAQ, accompanied by an infographic, to explain the relationship between the two regulations and between these three concepts.  For example DNSH in SFDR includes social objectives too, while in Taxonomy it is currently only focused on environmental ones. We assume that the SDFR will influence how the social taxonomy is developed under the Taxonomy Regulation and that the two will be aligned to the greatest extent possible.
· Clarification from the Commission on the linkages to other legislation:  We recognise that the ESAs could not determine the sequencing of primary and secondary legislation but urge the Commission to develop a clarification on how this legislation relates to the Non-Financial Reporting Directive.
· Clarification on definition of fossil fuels: We have a major concern that any definition of fossil fuels would be too narrow and exclude oil and gas. Fossil fuels, including coal, oil and fossil gas are worsening the climate crisis. The world and investor community have woken up to the dangers posed by fossil fuels, and therefore, the ESAs should not create confusion by blurring the term fossil fuel and focusing on “solid fossil fuels”. The SFDR is intended to focus on the entire range of fossil fuels as it has been shown for example that if gas continues to be produced at the current rate, even the complete phasing out of coal and oil wouldn’t be enough to avoid the worst impacts of climate breakdown.


Additional Points
· Governance elements: We strongly support the inclusion of the governance elements in the disclosure requirements under the draft RTS as appropriate governance is necessary to drive an investors approach to sustainability – far more so than disclosure.
· Pre-contractual disclosures: We agree that more granular pre-contractual disclosures are more beneficial than having the information on websites because it becomes part of the legally binding documentation and for the purpose of combating greenwashing. However, we agree that the methodology and data sources of product manufacturers should be on the website to avoid greenwashing.  Requiring disclosure of concrete information on methodologies used should help reduce the black box/greenwashing risk.  We also agree with the ESAs proposal to include the sustainability information on the website where financial information is found, not separately. This gives the same level of importance to both financial and sustainability information and would urge the ESAs to maintain this position.  
· Consistent level of disclosures:  We support the ESAs approach of requesting the same level of investor information, including index-level information for the products with a sustainable investment objective relying on a passive investment strategy.   Differentiated requirement would risk creating unintended incentives to use investment approaches not covered by the disclosure requirements.
· Comply or explain: We appreciate the robust proposal on wording the statement where adverse impacts are not considered by the financial market participant under Article 4(1)(b) and financial advisers under Article 4(5)(b).  Global Witness would have preferred to see this apply to all FMP and FA but recognise this is a Level 1 issue.  
· Grouping of topics:  As we have noted in our comments on the Annexes, the topics on the social side could all have been framed under the heading of “human rights”, including the human rights of workers (now referred to as employees).  The ESAs should consider re-organising the headings. 
· Reminder of consistency of reporting and linkages between mandatory and other disclosure: The RTS could encourage FMPs and FAs to link the mandatory disclosure to other disclosures that investors may issue, such as sustainability reports, and remind FMPs of the requirement for consistent reporting.  
· Create a database of reporting: We recognise that the consultation on the Sustainable Finance Action Plan asked about establishing a centralised database for reporting.  It would be important to include investor reporting under this Regulation in that database.
· [bookmark: _Hlk44683210]Take account of updated GRI reporting standard: We recognise that the updated draft GRI reporting standard was not available when the RTS was drafted but as it now is, we would urge the ESAs to review it carefully. The Universal GRI reporting standard has been substantially amended to better align it with the OECD Guidelines on Multinational Enterprises and the UN Guiding Principles on Business and Human Rights, including around due diligence. As the RTS is also using these concepts, it would be useful to prompt further alignment. We have made suggestions we think are appropriate but would suggest that the ESAs carry out their own review, recognising that the GRI document is currently a draft.  In addition, we would encourage cross-referencing GRI as an important source of guidance for FMPs and FAs in reporting on their due diligence and PAIs in particular.  The ESAs might consider the GRI reporting principles and adding these to Article 2: accuracy, balance, clarity, comparability, completeness, sustainability context, reliability and timeliness (see https://www.globalreporting.org/standards/work-program-and-standards-review/review-of-gris-universal-standards/) .

<ESA_COMMENT_ESG_1>

· 
: Do you agree with the approach proposed in Chapter II and Annex I – where the indicators in Table 1 always lead to principal adverse impacts irrespective of the value of the metrics, requiring consistent disclosure, and the indicators in Table 2 and 3 are subject to an “opt-in” regime for disclosure??
<ESA_QUESTION_ESG_1>
Short answer :  Yes, in principle
Longer explanation:  In principle, yes we agree with the approach in Table 1 of having mandatory and optional PAI indicators as it provides a far greater degree of harmonization, comparability and scale to addressing these issues.  We also agree that providing a  broader set of indicators in Table 2 and 3 is helpful as it should prompt more harmonized disclosure around those indicators as well, hopefully beyond just the 2 indicators used for opt-in regime.  However, as noted in our introductory comments above, we think the RTS should clarify that the FMP’s due diligence process should drive the selection among the optional indicators and additional indicators and this should be explained as part of the description called for under Art. 6

However, as you can see in our answer to Question 5, it is very important that the set of mandatory indicators are relevant for financial institutions and for achieving the objectives of the Regulation, to produce information relevant to decision-making and drive capital out of activities that have adverse impacts and towards activities that have fewer adverse impacts and more positive impacts.  We have answered more detailed questions below on the indicators and suggested changes and alternatives to the PAI indicators in the attached markup of Annex I. 

<ESA_QUESTION_ESG_1>

· : Does the approach laid out in Chapter II and Annex I, take sufficiently into account the size, nature, and scale of financial market participants activities and the type of products they make available?
<ESA_QUESTION_ESG_2>
Short answer :  Yes
Longer explanation: Global Witness understand the proportionality principle but we consider that the Level 1 choice of focusing on the size of investor was not correct as small FMPs can have a very significant impact positively and negatively on sustainability factors that are not currently obliged to disclose. We recognise this is an issue for amendment at Level 1.   We are also concerned that investors who want to put products on the market that have positive climate and environmental benefits have a higher reporting burden than those who do not.  We note that this could create perverse incentives and discourage this activity.  We also recognise that this is another Level 1 issue.  By requiring standardised reporting across standardized templates, we assume that this will rapidly drive down the cost of collecting and reporting this information that will justify requiring smaller FMP/FA to report. 

On a positive note, we support the robust statement required of FMP/FA when investors do not consider sustainability adverse impacts and whether it intends to consider adverse impacts in relation to Table 1 in Annex I. This can be very valuable information for end investors
<ESA_QUESTION_ESG_2>

· : If you do not agree with the approach in Chapter II and Annex I, is there another way to ensure sufficiently comparable disclosure against key indicators? 
<ESA_QUESTION_ESG_3>
Not applicable
<ESA_QUESTION_ESG_3>

· : Do you have any views on the reporting template provided in Table 1 of Annex I?
<ESA_QUESTION_ESG_4>
Short answer : Yes
Longer explanation:  We agree with the idea of having a template that includes a harmonized, common set of indicators.  However we are concerned that a number of the indicators proposed will not provide useful information.  We have therefore attached a detailed mark-up of the reporting template in response to the consultation and suggested alternative indicators.  

In addition, the geographic scope of some of the indicators, particularly those in the environmental section that are tied to EU legislation and therefore only applicable within the EU, needs to be considered.  As the SFDR applies to investments outside the EU, it is necessary to consider and state that the equivalent of those EU-specific requirements apply to investments outside the EU.  
<ESA_QUESTION_ESG_4>

· : Do you agree with the indicators? Would you recommend any other indicators? Do you see merit in including forward-looking indicators such as emission reduction pathways, or scope 4 emissions (saving other companies´ GHG emissions)?
<ESA_QUESTION_ESG_5>
See answer to Q 4 and attached mark up of the reporting template and indicators where we have suggested alternative indicators.

We agree that it is important to include forward looking indicators.
<ESA_QUESTION_ESG_5>

· : In addition to the proposed indicators on carbon emissions in Annex I, do you see merit in also requesting a) a relative measure of carbon emissions relative to the EU 2030 climate and energy framework target and b) a relative measure of carbon emissions relative to the prevailing carbon price?
<ESA_QUESTION_ESG_6>
This is not Global Witness’ area of expertise so we recommend that the ESAs refer to other NGOs that have expertise to address this.  
<ESA_QUESTION_ESG_6>

· : The ESAs saw merit in requiring measurement of both (1) the share of the investments in companies without a particular issue required by the indicator and (2) the share of all companies in the investments without that issue. Do you have any feedback on this proposal?
<ESA_QUESTION_ESG_7>
Short answer: Partially agree
Long answer: We agree with the publication of the first metric but we do not see the added value of disclosure of the second metric (share of all companies in the investments without that issue). Whether a certain portion of companies in a given sector do or do not create a principal adverse impact does not absolve FMPs from conducting due diligence on that sector. It the first metric that needs to be compared to other funds (in absolute, not relative terms), to allow end investors to make more sustainable investment choices. If a given type of investee companies (or sector) is prone to create principal adverse impacts, that sector should likely not be included at all in sustainable funds.

In the context of transparency on principal adverse impacts, we do not see the added value of disclosure of the second metric (the share of all companies in the investments without that issue). While it could be helpful to better understand the number of investee companies that a fund manager could engage with to remove principal adverse impact, we think that the number of companies as a metric creates opportunities for window-dressing, e.g. by deliberately including small exposures in the fund an FMP could artificially increase the share of companies without the PAI. Weighing the exposures by AuM would address this issue but lead to a duplicate indicator with indicator (1). In any case, the added value of the metric in terms of comparability of different funds is very limited in our view.
<ESA_QUESTION_ESG_7>

· : Would you see merit in including more advanced indicators or metrics to allow financial market participants to capture activities by investee companies to reduce GHG emissions? If yes, how would such advanced metrics capture adverse impacts?

<ESA_QUESTION_ESG_8>
This is not Global Witness’ area of expertise so we recommend that the ESAs refer to other NGOs that have expertise to address this. <ESA_QUESTION_ESG_8>

· : Do you agree with the goal of trying to deliver indicators for social and employee matters, respect for human rights, anti-corruption and anti-bribery matters at the same time as the environmental indicators?
<ESA_QUESTION_ESG_9>
Short answer : Yes
Longer explanation: Global Witness agrees with delivering these at the same time as the environmental indicators as action on these issues are just as urgent as on environmental issues.  And the “ESG industry” has indicated that they are looking at all three areas so they should be prepared to demonstrate they are doing so.  

We also consider that there are important linkages between these concepts that are not yet reflected in any indicators that we are aware of, so we have no suggestions on specific indicators to link the issues.  However, we do think that delivering a set of indicators across all three areas at the same time sends an important message to investors.  We also think that the ESAs could explicitly include the message about the important interlinkages among these issues in a Recital or in the template to prompt more reflections and actions on the interlinkages. 

<ESA_QUESTION_ESG_9>

· [bookmark: _Hlk18829484]: Do you agree with the proposal that financial market participants should provide a historical comparison of principal adverse impact disclosures up to ten years? If not, what timespan would you suggest? 
<ESA_QUESTION_ESG_10>
Short answer : Yes
Longer explanation: Global Witness supports the requirement of requiring a historical comparison for ten years (or even longer) as this is the clearest way for consumers, beneficiaries and the market in general to understand whether an FMP or FA’s commitments are matched by actions to reduce its impact on sustainability factors over time.  This information must be comparable and consistent over time for the disclosure to drive the practices the Regulation is seeking to achieve: creating reputational and commercial consequences for FMP and FA that do not reduce investments that have adverse impacts over time.

<ESA_QUESTION_ESG_10>

· : Are there any ways to discourage potential “window dressing” techniques in the principal adverse impact reporting? Should the ESAs consider harmonising the methodology and timing of reporting across the reference period, e.g. on what dates the composition of investments must be taken into account? If not, what alternative would you suggest to curtail window dressing techniques?
<ESA_QUESTION_ESG_11>
Short answer : Yes
Longer explanation  Global Witness agrees that harmonizing the methodology and timing of reporting across the reporting reference period is crucial to be able to make the historical comparisons that will be part of driving investor and consumer behaviour.   We also agree that the way to discourage potential “window dressing” is by avoiding short-termism and therefore reporting should be over the long term (10 years or more) (as set out in Q 10).  We also consider that vigorous supervision of the requirement to describe the methodology used to identify and assess PAIs (Art. 7(1)(c).  We also would recommend that the RTS specifically require that the methodologies should include actions beyond simply data scrapping.
<ESA_QUESTION_ESG_11>

· : Do you agree with the approach to have mandatory (1) pre-contractual and (2) periodic templates for financial products?
<ESA_QUESTION_ESG_12>
[bookmark: _Hlk46140795]Short answer : Yes
Longer explanation:  Global Witness agrees with the ESAs’ rationale to provide mandatory template for both pre-contractual and periodic reporting to: (i) create a level playing field for FMPs; (ii) prompt comparability and in doing so, drive action at scale.  The Alliance for Corporate Transparency in 2019 assessed the sustainability disclosures of 1000 European companies on their environmental and societal risks and impacts as required by the EU Non-financial Reporting Directive concluded that the reporting often fails to provide relevant information and there is an utter lack of comparability across companies that precludes meaningful comparisons and conclusions.  In essence, much of the effort put into sustainability reporting has been wasted time and effort as it does not provide meaningful information or comparisons.  We support the ESAs efforts to avoid wasting further time which recent reports shows we clearly do not have by requiring mandatory, standardised reporting.  We understand the challenge of providing suggestions for different types of documents which serve different purposes, however the templates will serve an important purpose. They should be subject to more frequent review in order to adapt them more regularly to lessons learned. 

<ESA_QUESTION_ESG_12>

· : If the ESAs develop such pre-contractual and periodic templates, what elements should the ESAs include and how should they be formatted?
<ESA_QUESTION_ESG_13>
[bookmark: _Hlk46140872] Short answer : Yes
Longer explanation  Global Witness believes these templates should include standardised sections with key indicators (even sector-specific) that can be user-friendly, simple and easy to use, but also that can provide the relevant information that the end-investor/consumer is looking for to properly assess the financial product. 
<ESA_QUESTION_ESG_13>

· : If you do not agree with harmonised reporting templates for financial products, please suggest what other approach you would propose that would ensure comparability between products.
<ESA_QUESTION_ESG_14>
Not applicable.  See Q 13.
<ESA_QUESTION_ESG_14>

· : Do you agree with the balance of information between pre-contractual and website information requirements? Apart from the items listed under Questions 25 and 26, is there anything you would add or subtract from these proposals?
<ESA_QUESTION_ESG_15>
[bookmark: _Hlk46140959] Short answer : Yes
Longer explanation  Global Witness understands the challenge of having a ‘single set of uniform pre-contractual disclosures’ for very different types of documents (for example, PEPP disclosure must be in short consumer-facing documents, including the KID; while for UCITS funds, the disclosure must be in longer pre-contractual documentation, like a fund prospectus). 

We support the idea provided by the ESAs in their ‘Background analysis’ where providing prospective investors with more detailed pre-contractual disclosures (i) enables them to make better-informed investment decisions, whereas information on websites might not necessarily attract the same level of scrutiny; (ii) when included in the legal documentation, this clarifies the responsibility of the product manufacturer towards the end-investor; (iii) is also valuable for supervision (if products are suitable to investors); and (iv) is important in avoiding greenwashing. Having more granular pre-contractual disclosure information is useful if it can be based on relevant indicators that can give a full picture, and provides clear, reader-friendly, concise information to the end investor/consumer.

Information on websites is also crucial, again if it is clear, accurate, fair, not misleading, simple and concise. So we agree with the ESAs approach of requiring the information on the website to be presented in a common summary format with a pre-determined maximum length, although we think the proposed length is too short and should be doubled. 

We also strongly support the ESA’s proposed requirement of including the sustainability information in the same place as the financial one, giving the same level of importance to both
<ESA_QUESTION_ESG_15>

· : Do you think the differences between Article 8 and Article 9 products are sufficiently well captured by the proposed provisions? If not, please suggest how the disclosures could be further distinguished.
<ESA_QUESTION_ESG_16>
[bookmark: _Hlk46141076] Short answer : Yes, in principle.
Longer explanation: Our understanding that the legislative intent of the distinction is to make Article 8 products a “catch-all” category, while Article 9 is focused on what could be deemed impact investing products.  As such, Article 8 should be made as broad as possible to bring in more products into its scope.  If the ESAs need to moderate/modify the warning statement proposed to minimise opposition to this category, on balance we would prefer more products with a modified statement.  We believe a clear but non-stigmatising statement that fulfils the intention of the legislators to make it clear and explicit to end investors that certain investment products make no effort to promote sustainability, defined as a positive contribution to society with or without an underlying financial interest (This does not mean that such products necessarily harm sustainability). The warning label that these products must apply is intended to nudge end investors towards more sustainable investment choices. This is only possible if a significant number of products carry the warning label, and we support the ESA's suggested drafting that such a statement must be "prominent" and support its ranking/order in the presentation of pre-contractual information.


If one were to follow the opposing logic and suggest that even very minimal ESG strategies such as basic ESG exclusion would qualify as "sustainable", almost every financial product would qualify in some way or another as an Article 8 product and the warning label would become completely useless, as hardly any (investment) product would display the label.

Many Article 9 products should also be Article 8 products but not the other way around; Article 9 is mostly a subset of Article 8.
<ESA_QUESTION_ESG_16>

· : Do the graphical and narrative descriptions of investment proportions capture indirect investments sufficiently?
<ESA_QUESTION_ESG_17>
This is not Global Witness’ area of expertise so we recommend that the ESAs refer to other NGOs that have expertise to address this. 
<ESA_QUESTION_ESG_17>

· : The draft RTS require in Article 15(2) that for Article 8 products graphical representations illustrate the proportion of investments screened against the environmental or social characteristics of the financial product. However, as characteristics can widely vary from product to product do you think using the same graphical representation for very different types of products could be misleading to end-investors? If yes, how should such graphic representation be adapted? 
<ESA_QUESTION_ESG_18>
Short answer : Yes
Longer explanation: When making investment decisions, end-investors typically first decide on what asset class to invest in based on certain individual preferences such as liquidity and risk appetite, and then select assets within an asset class to match their individual preferences, including sustainability but also again risk appetite. Some asset classes provide economic substitutes (e.g. life insurance and pension funds), and therefore ensuring both intra- and inter-asset class comparability is important. A harmonized graphic representation as proposed can help achieve this goal.

In the current framing of Level 1, we still believe that at least using the same graphical representation will ensure some kind of level playing field and comparability that the end-investor will need.
<ESA_QUESTION_ESG_18>

· : Do you agree with always disclosing exposure to solid fossil-fuel sectors? Are there other sectors that should be captured in such a way, such as nuclear energy?
<ESA_QUESTION_ESG_19>
Short answer : Yes
Longer explanation  Global Witness fully agrees disclosing the exposure to solid fossil-fuel sectors is key information for the end-investor and beyond (NGOs, policy makers, etc.) in order to know the share of unsustainable activities that are part of the financial market participants’ portfolio. It is also aligned with the whole sustainable finance agenda purpose which is shifting from unsustainable or ‘brown’ to sustainable or ‘green’. 

Fossil fuels, including coal, oil and fossil gas are worsening the climate crisis. The world and investor community have woken up to the dangers posed by fossil fuels, and therefore, the ESAs should not create confusion by blurring the term fossil fuel and focusing on “solid fossil fuels”. The SFDR is intended to focus on the entire range of fossil fuels as it has been shown for example that if gas continues to be produced at the current rate, even the complete phasing out of coal and oil wouldn’t be enough to avoid the worst impacts of climate breakdown.

Our 2019 report “Overexposed” revealed just how serious this problem is. It found that all production from new oil and gas fields – beyond those already in production or development – is incompatible with the Paris Agreement goal of keeping warming under 1.5°C. A goal climate scientists have warned must be achieved to curb the threat of climate change. Achieving this target requires gas production and consumption to drop by 40 percent worldwide over the next decade.

The Taxonomy Regulation will be reviewed in 2021 in order to assess the possibility of developing an unsustainable taxonomy, which will completely align with this requirement in SFDR. Regarding other sectors that should be captured, at least as a minimum at a disclosure level, we believe that all sectors that pose a high-risk to environment or society, including not only solid fossil fuels like oil and gas, should be included.

We are concerned with the limited definition given by the ESAs in Article 1, which is inconsistent with the SFDR and Taxonomy Regulation (where it mentions “all greenhouse gas emissions are to be phased out”). It only includes solid fossil fuels, excluding for example oil (heating and cooling, transportation, etc.) which has a significant impact on the environment. It is inconsistent with the Taxonomy’s purpose, which also refers to transition activities, meaning having a transition pathway towards the 1.5 degrees scenario. Consistent with this last sentence is our ask to have forward-looking climate alignment indicators in Annex I. Regarding the SFDR, it clearly says in the Level 1 text that “financial market participants and financial advisers should integrate in their processes, including in their due diligence processes, and should assess on a continuous basis not only all relevant financial risks but also including all relevant sustainability risks that might have a relevant material negative impact on the financial return of an investment or advice”, which definitely goes beyond only solid fossil fuels. Again, as mentioned in Question 5, relevant and crucial information will be missing if the indicators and definition are not relevant or too narrow.

Read more on Global Witness’ work on fossil gas: https://www.globalwitness.org/en/campaigns/oil-gas-and-mining/fossil-gas-part-problem-and-never-answer/

<ESA_QUESTION_ESG_19>

· : Do the product disclosure rules take sufficient account of the differences between products, such as multi-option products or portfolio management products?
<ESA_QUESTION_ESG_20>
We believe that a full look-through approach is required in particular to ensure that portfolio management products such as wrappers are providing the information that is materially relevant for investors, without end-investors having to dig into each underlying product's sustainability performance.
<ESA_QUESTION_ESG_20>

· : While Article 8 SFDR suggests investee companies should have “good governance practices”, Article 2(17) SFDR includes specific details for good governance practices for sustainable investment investee companies including “sound management structures, employee relations, remuneration of staff and tax compliance”. Should the requirements in the RTS for good governance practices for Article 8 products also capture these elements, bearing in mind Article 8 products may not be undertaking sustainable investments?
<ESA_QUESTION_ESG_21>
[bookmark: _Hlk46141260]Short answer : Yes
Longer explanation  Yes, the ‘good governance practices’ requirement should apply to all Article 8 products, even if they may not be undertaking sustainable investments. Good governance practices go beyond just sustainability issues, and should be a minimum requirement for all financial institutions. The brief explanation in the RTS covers both issues of good corporate governance and broader good governance issues on tax, bribery and corruption.  On corporate governance, the ESAs might take inspiration from the recent report issued by DG Justice on sustainable corporate governance that highlights the importance of having appropriate oversight (at board and management level) and expertise (at all levels) within companies on sustainability issues. On broader governance issues, the OECD Guidelines on Multinational Enterprises (already referred to in the Level 1 and RTS text) includes chapters on Combating Bribery, Bribe Solicitation and Extortion and on Taxation in the MNE Guidelines, that can be very useful for the ESAs for this section 
<ESA_QUESTION_ESG_21>

· : What are your views on the preliminary proposals on “do not significantly harm” principle disclosures in line with the new empowerment under the taxonomy regulation, which can be found in Recital (33), Articles 16(2), 25, 34(3), 35(3), 38 and 45 in the draft RTS?
<ESA_QUESTION_ESG_22>
Short answer : Yes
Longer explanation: Global Witness was pleased to see that the ESAs have included an approach to “do no significantly harm’ principle from Article 2(17) of the SFDR.  We see that the approach is comprised of explanation that includes at least: (i) how the indicators on PAI are taken into account; and (ii) exclusion of investments that harm the sustainable investment objectives.  We think that using the indicators on PAI is helpful to align and harmonise approaches.  We are pleased to see that the issues to be addressed are presented as a minimum, rather than being presented as the only issues an explanation could cover, however, as noted above, with think it should go further, and note that the DNSH should be based on due diligence that includes consideration of a minimum set of mandatory indicators – but not exclusively or exhaustively.  We also see that the minimum safeguards in the Taxonomy Regulation are also linked to the PAI approach.  The minimum baseline should be due diligence processes (that are at the heart of the international standards referenced in the Taxonomy minimum safeguards and the SFDR) that is informed by and includes the PAI indicators but is not limited to them where the due diligence process identifies other, relevant PAI as well.  We recommend that the ESAs develop a granular approach on the do not significantly harm principle disclosure, which should include further engagement with relevant stakeholders.   

There is purposeful correlation between the concepts in the SFDR and Taxonomy Regulation that should be taken into account when disclosing how the product complies with the DNSH principle. In terms of environmental DNSH, both regulations must be aligned, and the technical screening criteria developed for the Taxonomy Regulation should be used for the SFDR too.  The suggested FAQ on how the two Regulations fit together should cover this issue. 

The challenge is on the social side, as it is included in the DNSH from the SFDR, but the social taxonomy has not yet been developed. The ‘social minimum safeguards’ from the Taxonomy Regulation reference the same international standards as in the SFDR and the RTS.  The amended indicators attached to this submission also reflect those same international standards.  They therefore provide an alignment between the two Regulations for the purpose of DNSH and minimum safeguards.  What they do not cover (yet) is an approach to a wider set of social issues such as inequality, poverty, etc. that would likely be provided by a Social Taxonomy.  The work on the social taxonomy should be accelerated, and when it is ready, the issue of the alignment of the DNSH between the two Regulations should be revisited. 

Principle Adverse Impacts (negative externalities or inside-out materiality) as defined in the SFDR are a much broader concept than Do Not Significant Harm. In the context of the Taxonomy, DNSH indicators are defined as the "negative form" of positive impacts (as targeted by the six Taxonomy objectives). They aim to ensure that an investment that is providing a positive contribution to one of the six objectives does not imply a negative contribution to one of the other objectives. The Do Not Significant Harm in SFDR therefore needs to go further than the minimum safeguards of the Taxonomy regulation

<ESA_QUESTION_ESG_22>

· : Do you see merit in the ESAs defining widely used ESG investment strategies (such as best-in-class, best-in-universe, exclusions, etc.) and giving financial market participants an opportunity to disclose the use of such strategies, where relevant? If yes, how would you define such widely used strategies?
<ESA_QUESTION_ESG_23>
Short answer : Yes
Longer explanation:  It would be useful to include an indicative list and definition/description of strategies to again achieve more harmonization and comparison, with two qualifications: (i) while the FMP could use the key terms defined by the ESAs to describe strategies used, they should be required to explain how they actually applied them – otherwise it risks becoming a tick-box exercise; and (ii) the list should not be exclusive – i.e. investors should be able to describe new, innovative strategies used.

In addition to investment strategies around particular issues, investors should be encouraged to describe its specific, forward investment strategy on sustainability.  Forward-looking information would be part of the SFDR disclosures, something that is missing in the ESAs’ Annex I indicators to provide forward looking.

<ESA_QUESTION_ESG_23>

· : Do you agree with the approach on the disclosure of financial products’ top investments in periodic disclosures as currently set out in Articles 39 and 46 of the draft RTS? 
<ESA_QUESTION_ESG_24>
T Short answer : Yes
Longer explanation  Global Witness agrees that it is useful and very relevant to potential investors and NGOs to have a list of the 25 investments constituting on average the greatest proportion of investments of the financial product during the reference period, including the sector and location of those investments. This way the end-investor would be able to see if those top 25 investments are in fact related to both positive and negative adverse impacts on environment and society or not. It is a way of distinguishing BAU products with actual sustainable ones that can have an impact in the real economy. 
<ESA_QUESTION_ESG_24>

· : For each of the following four elements, please indicate whether you believe it is better to include the item in the pre-contractual or the website disclosures for financial products? Please explain your reasoning.
1. an indication of any commitment of a minimum reduction rate of the investments (sometimes referred to as the "investable universe") considered prior to the application of the investment strategy - in the draft RTS below it is in the pre-contractual disclosure Articles 17(b) and 26(b);
1. a short description of the policy to assess good governance practices of the investee companies - in the draft RTS below it is in pre-contractual disclosure Articles 17(c) and 26(c);
1. a description of the limitations to (1) methodologies and (2) data sources and how such limitations do not affect the attainment of any environmental or social characteristics or sustainable investment objective of the financial product - in the draft RTS below it is in the website disclosure under Article 34(1)(k) and Article 35(1)(k); and
1. a reference to whether data sources are external or internal and in what proportions - not currently reflected in the draft RTS but could complement the pre-contractual disclosures under Article 17. 
 
<ESA_QUESTION_ESG_25>
Yes, in general, we recommend that all of the elements listed above are included in both forms of disclo-sure (pre-contractual and on the website):

0. The ‘commitment of a minimum reduction rate’ should be part of the pre-contractual disclosure, so that it is part of the legally binding disclosures.
0. The description of the policy to assess good governance practices of the investee companies should be included also in the pre-contractual disclosures, as it is very relevant information for the end-investor/consumer, to know about the investee company’s corporate governance related to sustainability, including responsibilities of the board.   
0. These type of constraints or limitations in the process (methodologies and data sources) can be important to the end-investor, especially knowing that they do not affect the achievement of the sustainable investment objective or environmental and social characteristics. It would make sense to include it also in the pre-contractual disclosures as a similar type of DNSH. 
0. A reference to whether data sources are external or internal and in what proportions can be disclosed in the website, as it is more informative rather than crucial information for the end-investor/consumer

<ESA_QUESTION_ESG_25>

· : Is it better to include a separate section on information on how the use of derivatives meets each of the environmental or social characteristics or sustainable investment objectives promoted by the financial product, as in the below draft RTS under Article 19 and article 28, or would it be better to integrate this section with the graphical and narrative explanation of the investment proportions under Article 15(2) and 24(2)?
<ESA_QUESTION_ESG_26>
Global Witness agrees it might make sense to have a separate section on information on how the use of derivatives meets each of the environmental or social characteristics or sustainable investment objective promoted by the financial product. It is useful information to disclose the link with the underlying assets from the derivative and the sustainability objective
<ESA_QUESTION_ESG_26>

· : Do you have any views regarding the preliminary impact assessments? Can you provide more granular examples of costs associated with the policy options? 
<ESA_QUESTION_ESG_27>
In principle, Global Witness agrees with preliminary impact assessments made for the five different topics.
<ESA_QUESTION_ESG_27>
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