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On the functioning of the regime for SME Growth Markets under the Markets in Financial Instruments Directive and on the amendments to the Market Abuse Regulation for the promotion of the use of SME Growth Markets
Archax response to each question is presented below in red.
Q1: Do you have any views on why the SME activity in bonds is limited? If so, do you see any potential improvements in the regime which could create an incentive to develop those markets?
From the issuers perspective, depending on the profile of the SME and the prevailing perception of risk regarding SME lending at the point of issuance, the required rate paid on an issued SME bond to cover issuer demand might not be lower than the interest on a business loan. This coupled with the additional admittance costs and the costs to maintain their disclosure obligations (especially if they do not already have equity admitted to trading) is likely to be additionally prohibitive (particularly compared to ‘crowdfunding’ or unregulated issuances).
Within the UK pre the London Capital & Finance scandal there was a large market where corporate debt was sold as ‘mini-bonds’. These unregulated and non-transferable bond issuances attracted both legitimate and fraudulent issuances in seemingly equal measure. Corporates liked it as there was little/no regulatory burden (in reality, only S.21 FSMA fin proms sign-off) and they tended to get the funds sought due to the aggressive commission structures in place for those selling the bonds. The commission structure was cultural and, as the product fell outside the regulatory perimeter, went unchecked for a long time. Now this market has been brought to light it will be interesting to see whether the relative proportion of debt issuance increases. 
Any legislative changes in this space must carefully weigh up the need to legitimise SME markets (closer alignment with the other ‘senior’ markets) whilst also accepting that part of the issue is the perception of these markets, as opposed to their regulatory framework. Increased finessing of rules to try and stimulate activity will have a negative impact as it creates regulatory uncertainty and increase burden on both SMEs and SME GMs.
Q2: In your view, how could the visibility of SME GMs be further developed, e.g. to attract the issuers from other members states than the country of the trading venue?
Broadly, attracting any investors/issuers to SME markets is likely going to come down to education and marketing. Legislation should be drafted in a manner to help reframing the perception of SMEs (and subsequently SME GMs) in the mind of both regulators and the broader investor pool. This perception is fostered via the historically limited recourse for rules breaches and conflicted market design. This in turn creates the perception of poor culture on SME markets. Market designs which mandate an intermediary between issuers and the market (generally corporate advisors remunerated by the Issuers) exist because there is the belief that the firms on their own are not suitable to be the masters of their own fate regarding on-going obligations and adherence to regulations. This intermediation creates additional rent extraction (directly from the SMEs) and introduces moral hazard on the Issuers part (outsourced regulatory responsibility) and natural conflicts of interest for the advisors ( if an advisor reports one of its firms to the NCA it highlights their own potential failings and damages future income from that issuer).
This perception that SME markets are in some way ‘junior’ raises the prospect of these markets being idiosyncratic on a jurisdiction by jurisdiction basis. The means an investor from one jurisdiction might be naturally put off from investing in an SME in another member state as they may not understand the nuances of the market (vs a native) and are therefore likely to be disadvantaged at the outset.
The following are measures which may help attract Issuers to an SME growth market:
a) issuers raising capital are sensitive to expenditure especially given they are likely considering a listing/admittance for capital raising purposes therefore, reducing the barriers to raising money by simplifying the admittance process and on an ongoing basis will aid an SME. This could be in the form of documentation requirements such as an admittance document or the appointment of certain service providers.
b) SME growth markets will achieve the most traction when diverse, accessible, and with demonstrable proof of liquidity. Regulated market makers are likely to have less risky opportunities for their capital in other markets, so the cost for them to support this market should be reduced. Any barriers such as liquidity schemes, regulated or mandated liquidity provider agreements are likely to create unnecessary barriers to providing base liquidity in these markets.
c) There are fewer than 20 SME growth markets in the whole of Europe and many are rebranded existing markets which were previously considered inaccessible. Emerging SME growth markets tackling new capital markets are restricted from gaining traction due to their status as junior markets. The position of SME growth markets could be improved by considering them regulated growth markets which would also allow institutional investors to participate.
d) Existing market infrastructure providers should be non-discriminatory in their practices. Banks, clearing houses, CSDs, and any other related ecosystem entities should be required to offer their services to SME growth markets at a rate in line with their size.
e) SME growth markets should be able to enable SMEs to raise capital which can be streamlined through an SME growth market admission. This would help to reduce the number of private market bulletin boards that are emerging and preventing real traction in the SME marketplaces.
Q3: In your view does the 50% threshold set in Article 33(3)(a) of MIFID II remain appropriate for the time being as a criterion for an MTF to qualify as an SME GM? Do you think that a medium-term increase of the threshold and the creation of a more specialised SME GMs regime would be appropriate?
Archax agrees that venues registering as SME GMs remains on-going, indeed we are unlikely to have seen many new venues which launched in response to the SME GM additions achieve their regulatory approval yet. Archax believes that if a review of the threshold is undertaken, that it is done so after such venues have had a chance to mature.
When considering any such a review, how would issuers no longer deemed ‘SME’ in accordance with CDR (EU) 2017/565 due to their success within the SME regime be accounted for? Where a venue only runs one market segment and is in breach of the threshold (as enough previously SME issuers no longer qualify as such) is it preferable that the venue:
a) requests that those successful issuers to remove their issuance and go elsewhere?
b) deregisters as an SME GM to accommodate the successful issuers, to the detriment of remaining SMEs?
An important realisation that cannot be overlooked is the need for SME GMs to be able to generate revenues (such as fees) from non-SME trading so as to facilitate the operation of markets in SMEs which are likely to experience low liquidity conditions, especially until SME GMs are more established and legitimised.
Q4: Do you consider that a further alignment of the definitions of an SME in different pieces of regulation with the MiFID II definition of SME would be helpful? Can you provide specifics of where alignment would be needed? 
Archax believes that there should be total alignment where possible. Any uncertainty or ambiguity in the underpinning legislation only leads to an increased burden on potential issuers to ensure they meet all the required thresholds. Often such issuers lack in-house expertise to be able to navigate relevant regulations and therefore must outsource it. Costs incurred here can be easily reduced by refining the legislative framework against which they are beholden.
Additional consideration should be given to the definition of an SME more broadly, for example would a large investment manager (running GBP billions) be able to create funds, each of which are separate fund vehicles with ~£100m under management, that are treated as independent SMEs? There is demand for this.
Q5: Which are your views on the regime applicable to SME GMs regarding the initial and ongoing admission to trading of financial instruments? Are there requirements which should be specified?
Archax agrees that the flexibility offered to SME GMs is useful and will foster competition between SME GMs going forward. If there were to be a tightening of requirements, then these should focus in corporate and governance codes and mandatory disclosures. That said any such changes should not be prescriptive but aim to raise minimum standards to a higher common bar. It makes sense that issuers with the most robust and transparent governance and disclosure standards will attract more investment, this natural selection should be allowed to happen unimpeded.
More practically, it is still hard for an SME to access capital markets – they need to pay a lawyer, corporate advisor, broker, PR, and an audit firm if they want the best chance of success. These costs for SMEs are still often prohibitive. Regulatory/legal work on documentation templates which could be adopted could help SMEs more readily access these markets.
Q6: Do you think it could be beneficial to harmonise accounting standards used by issuers listed on SME GMs with the aim of increasing cross-border investment?
No – attempting to harmonise accounting standards within the bloc would effectively dictate which standards a potential issuer can use. This could lead to an extra administrative and economic burden on the potential issuer, stemming from regulatory change. Issuers should be free to use whichever accepted accounting standards they see fit. One might consider establishing minimum requirements for accounting standards, so long as these are not prescriptive, or potentially the inclusion of a minimum set of metrics which are consistently calculated (as per whichever accounting standard) over time.
A similar end could be achieved through mandated frequency and nature of ongoing audits.
Q7: Should ESMA propose to create homogeneous admission requirements for issuers admitted to trading on SME GMs? Should such requirements be tailored depending on the size of the issuer (e.g. providing less burdensome requirements for Micro-SMEs)?
If the rationale is to foster an ‘Issuers Framework’ to facilitate cross-border issuances (particularly considering the findings of the local market study) then Archax can see the merits of such amendments. However, the ability for both issuers and participants to choose where they admit their instruments and invest is an important aspect for the development and maturity of SME GMs. Legislating a set of minimum standards might assist this, but the likely outcome is that issuers get anchored to those standards in a ‘race to the bottom’ effect. Furthermore, legislatively homogenising admission requirements will stifle competition and innovation in the space (two things that are essential if SME GMs are to thrive). Some consideration could be given to minimum requirements relative to an issuers size or the total issuance size.
Adding a scale for issuers to fit themselves into also opens the regulations up to gaming, particularly if the scale is applied against self-reported accounts. Furthermore, the size of the issuance might be completely uncorrelated with the size/complexity of the issuer.
Q8: Should ESMA suggest an amendment requiring an MTF registering as SME GM to make publicly available financial reports concerning the issuers admitted to trading on the SME GM up to one year before registration?
Such a proposal is sensible and would benefit potential investors, boosting legitimacy. 
Q9: Is there any other aspect of the SME GMs regime as envisaged under MiFID II that you think should be revisited? Would you consider it useful to make the periodic financial information under Article 33(3)(d) available in a more standardised format?
Where possible ESMA should advocate for lower fees for SME issuers requiring documents to be reviewed by the relevant NCAs. Further than this, the introduction of explicit amendments to the Prospectus Regulation broadening the exemptions for SMEs undertaking an initial raise on an SME GM. That is not to remove the requirement for a meaningful admission document, just to allow SMEs to make a public offering on an SME GM without the additional costs of producing an official prospectus. 
More broadly, many SMEs raise money via private placements which then change hands on bulletin boards. Given the goal of MiFID II to promote on venue trading, and the EC’s SME strategy generally it would be prudent to further define the bulletin board/multilateral system perimeter. This ambiguity is being leveraged by firms and this confuses the picture for SMEs seeking to raise money. This results in higher regulatory costs for SMEs seeking issuance, and fragments funding as potential investors are spread more thinly across multiple platforms.
Finally, all access barriers to MTF operated SME GMs should be removed. Examples here being non-investment firms being able to become direct members of MTFs, and some pension funds are limited to only transacting on Regulated Markets. To give liquidity the best chance of growing, as many parties as possible should have the ability to interact with SME GMs. 
Q10: Do you think that in the medium term a two-tier SME regime with additional alleviations for micro-SMEs could incentivise such issuers to seek funding from capital markets? If so, which type of alleviations could be envisaged for micro-SMEs?
[bookmark: _Hlk41049538]The current successes of the SME regime would imply such a (two-tiered) regime might also be successful, and any measures taken to move capital raising and investments into the regulated space should be seen as positive. A cautious approach should be taken though as any further alleviations would still have to promote legitimacy of the space and not create incentives for issuers to game the thresholds and raise capital with inappropriately low disclosure standards. Furthermore, fractionalising further the SME investment landscape risks reducing the amount of eligible investor capital seeking access to SME firms. Creating multiple venue with different admission standards introduces greater administrative burdens on those seeking to invest (being members of multiple venues, tying up capital with each one just to have access). Too many SME GMs, each with different standards and each with fewer issuances will likely reduce the overall level of SME investment in the Bloc.
Finally, it is worth reiterating that micro-SMEs will still bare costs linked to offering, admitting, and maintaining an issuance. Even if these are reduced for micro-SMEs, they could still be very high relative costs (to the rest of their business).
Q11: Do you think that requiring SME GMs to have in place mandatory liquidity provision schemes, designed in the spirit of what is envisaged in Article 48(2) and (3) of MiFID II, could alleviate costs for SMEs issuers and provide them an incentive to go public? Do you think that on balance such provision would increase costs for MTFs in a way which encompasses potential benefits, resulting in reducing the incentive to register as an SME GM?
Mandating liquidity providers will introduce a barrier to entry for new SME GMs however it is likely that this is mitigated by the benefits of increased liquidity for SMEs.
Regarding costs, SME GMs are free to set the level of remuneration within their liquidity provision schemes (LPS) and so despite LPS being mandated there is still a level of autonomy for the SME GM to allow them to operate profitably and foster competition between SME GMs.
Enticing market makers to make markets on new and novel SME GMs (an SME issuances) challenging. It is much more likely that they (market makers) will work directly with the Issuer. To this end, focusing on allowing SMEs to create treasury functions within themselves which can facilitate inventory management by market makers (through liquidity contracts) would likely be more productive.
Q12: Do you think the requirement in Article 33(7) of MiFID II regarding the issuer non objection in case of instruments already admitted to trading on SME Growth Markets to be admitted to trading on another SME growth market should be extended to any trading venue? Should a specific time frame for non-objection be specified? If so which one?
Yes – this will level the playing field between SME GMs and non-SME GMs. Furthermore, the rationale for introducing the requirement is the same irrespective of the classification of the secondary venue. 
Limiting factors of the secondary venue will be where the on-going obligations of the primary are below those of the secondary. A way therefore of protecting liquidity would be to implement the lowest possible standards – whilst they are not beholden under MAR, they may be under the rules of the venue. 
Where the issuer has the ‘right of refusal’ then it is fair that they are beholden to the higher obligations of the two (or more) venues. Normally, on-going disclosures will only have to be made once as the obligation is for them to be published generally. An issue would arise where there are conflicting corporate governance obligations. 
Whilst there are dangers associated with ‘silence means acquiescence’ policies this requirement is undermined by not limiting a response time. One mitigant would be to require the secondary venue to inform both the issuer and the primary venue, the primary venue can then be obligated to ensure a response is provided in a timely manner. Such a process would alleviate further burden on the issuer whilst also informing the primary venue such a liquidity split may occur. The primary venue being made aware as early as possible seems prudent given the potential for market monitoring/surveillance impacts. 
Q13: Do you think that it should be specified that obligations relating to corporate governance or initial, ongoing, or ad hoc disclosure should still hold in case of admission to trading in multiple jurisdiction?
As per the response to Q12 when the issuer has the right to refuse then yes, each venues’ obligations should be met either in tandem (where the higher bar is met), or independently (where differing reports might be produced). The burden should fall on the issuer to identify insurmountable conflicts between obligations. 
Q14: How do you think the availability of research on SMEs could be increased?
Increased legitimacy of the SME market will result in larger investment in the space, will naturally increase the amount of research done as it becomes a more profitable product. To facilitate this a carve-out for SME research to be able to be bundled with other fees would likely result in a quick increase in volume and quality being undertaken. Furthermore, it would likely bring more established, larger names into the space (tier 1 IBs, for example).
Q15: Do you agree with the proposed limits on resources or would you propose different ones? If so, please provide a justification.
Archax does not have anything to add with regards to the proposed calibration methodologies for limiting resources. Archax does however note the importance of this topic and believes that the attitude towards setting such limits, and the broader framework should be flexible and reactive to best allow for the growth of the space.
Q16: Do you agree with the proposed limits on volumes or would you propose different ones? If so, please provide a justification of the alternative proposed parameters.
As in the previous answer Archax does not have any further views currently. Again, however Archax notes the importance of calibrating limits correctly and would advocate erring on the accommodative side on all occasions.
Q17: Do you think that specific conditions should be added as regards trading during periodic auctions? For SME GMs following different trading protocols, are there criteria or safeguards which should be considered in order to make sure that the liquidity contract does not result in a manipulative impact on the shares’ price?
Where price formation is dictated by periodic auctions it stands to reason that additional controls might be necessary to ensure prices are not unduly affected by liquidity provision. Such controls have been imagined within the current framework (price collars for example) however these controls work best when there is increased liquidity. Illiquid shares with limited price discovery are just as likely to experience material underlying changes to their fundamentals. To ensure both confidence and legitimacy within the market the price discovery process should remain as unencumbered as possible.
In the case of auctions, equal size market orders posted on both sides of the book with a prohibition on self-matching would provide liquidity whilst allowing other users to dictate price discovery. 
Considering liquidity contracts more broadly,  if a liquidity provider signs a liquidity contract with an Issuer , and they then provide liquidity according to that contract, will the liquidity provider be exempt from needing to sign an RTS 8 market making agreement even if they:
a) post firm, simultaneous two-way quotes of comparable size and competitive prices,
b) in at least one financial instrument on one trading venue for at least 50 % of the daily trading hours of continuous trading at the respective trading venue, excluding opening and closing auctions?
More directly, would a participant fulfilling the obligations of a liquidity contract be ‘dealing on their own account’ if the resources to deal are not theirs (they are those of the Issuer)? It’s the Issuer’s capital that is used to perform the liquidity provision strategy, but the implementation would be somehow outsourced to a third party. Finally, how does this work if the liquidity provider is not a regulated investment firm?
Q18: Do you agree with ESMA’s view that the liquidity contract may cover large orders only in limited circumstances as described in paragraph 118?
SME GM structures should be able to benefit from the same waivers allowed for other ‘on venue’ markets. Accordingly, all participants should be able to interact with those waivers in the capacity that they are operating in the market as. Archax agrees with ESMA that the liquidity contract safe harbour should apply to large order when they are executed on venue.
Q19: Do you agree with the proposal described above regarding the template for the insider list to be submitted by issuers on SME GMs? If not, please elaborate.
Archax recognises the attempts to implement the spirit of the broader EU SME Strategy and agrees that any action which reduces the regulatory burden on SMEs is positive. 
CBA Q1: Can you identify any other costs and benefits? Please elaborate.
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