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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for non-equity instruments and the trading obligations for derivatives MiFID II/ MiFIR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_NQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MIFID_NQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MIFID_NQT_ESMA_REPLYFORM or 
ESMA_CP_MIFID_NQT_ANNEX1

Deadline
Responses must reach us by 19 April 2020.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.
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	Nasdaq
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	Are you representing an association?
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	Europe



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MIFID_NQT_1>
Nasdaq operates non-equity markets in several asset classes, such as fixed income, equity derivatives including securities derivatives, as well as commodity markets.
Nasdaq fully agrees with the objectives of MiFID II /R to increase pre- and post-trade transparency for non-equity. However, so far these objectives have not materialised. We see room for measures in order to increase transparency in non-equity markets. In general, we support tightening the regime and making it less complex. Less complexity should support better implementation and also enforcement of the regime, thereby increasing the likelihood that the regime delivers on its objectives.
At the same time, especially for commodity markets the regime has proven especially suboptimal and this consultation reply includes several comments in order to address these shortcomings.
We suggest the following principle changes to improve the situation going forward:
On pre-trade transparency: 
· We support the proposal to remove the SSTI waiver and to lower the LIS threshold for commodity derivatives and bonds. These measures should be accompanied by removing the SSTI-concept also for the SI-quoting obligation and replacing it by a reference to (a high percentage of) the LIS threshold. 
· With respect to ETDs markets, we support ESMA’s current approach and methodology which aims to increase the proportion of lit trading while, preserving the needs of market participants for pre-arranged transactions based on an analysis of the instruments’ liquidity.  
· We agree with ESMA’s proposal to require SIs to make available data free of charge 15 minutes after its publication. To improve the quality of published pre-trade transparency information, in particular in traditionally opaque markets, the requirements of SIs should be on the same level as those of trading venues. This would importantly improve the overall level of pre-trade transparency in financial markets, and also improve the level the playing field between SIs and trading venues further.
On post-trade transparency:
· We share ESMA’s views on the need to create a less complex post-trade transparency regime. Less complexity serves the purpose of facilitating implementation for market participants as well as for supervisors, in terms of enforcement, which should allow the regime to deliver on its purposes better. 
· Only a fraction of all non-equity transactions should be eligible for deferred publication. For bonds, the illiquid and LIS deferrals should be maintained. We suggest that the number of other options available in the post-transparency regime should be reduced, in particular waivers that enable only partial publication or no publication of trades as well as the 4-week waiver. Instead, we propose to introduce a single regime, requiring the publication of all transaction-related data at the end of the day.
· Harmonization throughout Europe post-trade transparency rules on trades conducted OTC should be a priority. There should be consistent deferral rules across all the EU and also ensuring that the same instruments in various jurisdictions are labelled and classify the same.
On the liquidity calculations for bonds:
· To enhance transparency, we believe that the criteria for assessing the liquidity of bonds need to change so as to increase the number of bonds that are deemed liquid and therefore subject to the transparency requirements. The amended criteria should take into account market reality, as highlighted in our response to Q25.

Specifically on commodity derivatives:
· We support ESMA’s current methodology on the liquidity calculation for commodity derivatives based on the delivery/cash settlement location, which secures that products listed on two or more exchanges (with the same underlying) are treated equally. The use of EIC Y Codes are efficient in this matter and creates a levelled playing field for all exchanges listing commodity derivatives with the same physical underlying. However, we believe that a number of relatively illiquid commodity products, have been wrongly classified as liquid based on the two liquidity criteria in table 7.1, Annex III, RTS 2, thus becoming subject to significantly broader transparency requirements and made subject to excessive Large in Scale (“LIS”) thresholds. We therefore recommend certain amendments in the level 2 legislation, which would address the current factors leading to inappropriate thresholds. 
· Further as for level 1 changes we believe that the hedging exemption available in Art. 8(1) of MiFIR should be extended to cover all market participants managing risks arising from activity in the physical market, including financial counterparties. Such a solution would allow the building of liquidity in the order book to continue, without jeopardising the ability of commodity derivatives markets to fulfil their function.


<ESMA_COMMENT_CP_MIFID_NQT_1>


What benefits or impacts would you see in increased pre-trade transparency in the different non-equity markets? How could the benefits/impacts of such pre-trade transparency be achieved/be mitigated via changes of the Level 1 text?.
<ESMA_QUESTION_CP_MIFID_NQT_1>
We agree with ESMA that the levels of transparency in non-equity markets have not materialised as intended and is very limited. There are different considerations to be made for different asset classes however. Please find below comments related first to bonds and securitised derivatives, and then to commodity derivatives.
Bonds and securitised instruments:
Currently, the large majority of bonds and securitised instruments is traded OTC (more than 90% percent of traded nominal is reported by APAs). OTC trading is not accessible to all market participants, and is less transparent compared to multilateral venues. We support initiatives that would shift a significant share of trading of bonds and securitised derivatives to transparent and multilateral trading venues. 
For bonds markets, the biggest benefit would be to provide investors with increased visibility on the most liquid bonds – the ones that actively trade. The aim should be to increase this number so that the trading activity is visible in the market and the advantages of a transparent price formation process can be achieved. This transparency will benefit investors, both professional and importantly retail, and also pension funds and insurance companies which are very beneficial to the real economy. Obviously more investor activity would benefit the financing opportunities for companies. Broader financing opportunities for companies is urgently needed more than ever to respond to the financial effects of the pandemic and are main goals of the policy project the Capital Markets Union. Improving transparency of bond markets supports these objectives.
While we appreciate much of ESMA’s analyses, especially on the traded nominal and number of trades executed under a waiver, we believe that two important figures should be added to properly assess the functioning of the transparency regime, especially for what it concerns bonds and securitised derivatives whose trading remains very opaque. These are:
· The ratio of traded nominal and number of trades executed in the dark (i.e. executed OTC, and under a pre-trade transparency waiver) to total traded nominal, and 
· The number of trades.
To enhance transparency, we believe that the criteria for assessing the liquidity of bonds needs to change so as to increase the number of bonds that are deemed liquid and therefore subject to the transparency requirements. In addition, in terms of changes to Level 1, we suggest a more simplified waiver regime so that they are used only where they are clearly necessary.
Furthermore, we see opportunities for measures specifically with the purpose of developing bond markets beyond the wholesale segment. Currently, market participants are incentivised to issue bonds with denominations above 100.000 EUR, i.e. to stay in the wholesale segment. Outside the MiFID framework, for example the Prospectus Regulation adds extra obligations which are costly for both issuers and intermediaries, when issuing bonds with denominations lower than 100.000 EUR. We have since long advocated for abolishing this threshold in order to even out the differences between the wholesale and retail segments, which are today by incentives preventing a retail segment from developing. We believe a rebalancing between the segments should be done by revisiting the requirements for lower denominations, where there is room for adaptation.
Commodity derivatives:
For commodity derivatives, against the background of the review of the MiFIR pre-trade transparency regime and RTS 2, transparency requirements need to be balanced to avoid damaging liquidity, undermining the price discovery process and pushing market participants towards more bilateral (OTC) trading outside of transparent and regulated venues and outside central clearing. Such developments clearly contradict the G20 objectives to create more transparent and resilient derivatives markets and go directly against the policy objectives of the MiFID framework. 
It should be taken into account that non-equity markets are fundamentally different from equity markets and that there are significant differences across the underlying non-equity markets themselves. This is inter alia reflected in differences such as how market participants use non-equity derivatives instruments for hedging and commercial purposes.
The below important elements need to be taken into account regarding commodity derivatives:
· Compared to other financial instruments, commodity instruments are generally less liquid. In order to achieve execution, market participants often trade via brokers organising transactions through a pre-executed agreement, subject to and executed under the rules of a specific exchange with immediate clearing at the exchanges’ respective central counterpart (CCP), rather than in a central orderbook where a satisfactory execution would be less likely.
· Trades are concluded outside the regulated venues, though according to exchange rules, subject to being registered by and cleared in a dedicated venue/clearing house, to ensure maximum transparency for these nascent markets. 
· Additionally, these markets are used by professional investors to hedge risk connected to the production or consumption of an actual commodity. This often requires liaison via a broker to find a counterparty, without incurring undue risk. Alternatively, trades can be pre-arranged directly between two parties and reported for clearing for reduced counterparty risk.
· Trade registration has been, and still is, essential to bringing more volumes to the cleared market under the exchange rules. We consider that the current pre-trade transparency regime is not fit for purpose and cannot be applied to trade registration facilities in energy derivatives markets without compromising their vital role in supporting the hedging activity of commercial market participants and in mitigating wider systemic risks.
· As observed by ESMA in section 3.1.2.1, bullet point 41 of this consultation paper, commodity derivatives stand for 42.87% of the number of transactions per asset class in 2018, which is significantly high compared to the other asset classes under the non-equity segment. ESMA rightly concludes that the reason lies in the difference in the average size of the transactions, which is smaller for commodity derivatives (small notional amount and many transactions of small sizes) than, for instance, for interest rates derivatives (high notional amount and few transactions of a high size), which have the second largest share of transactions. This is especially true for the energy derivatives and confirms that commodities are substantially different from the other non-equity asset classes. It also confirms that the current design of pre-trade transparency regime for commodity derivatives is not fit for purpose, especially due to the high LIS threshold floor and the parameters that decide if a market is liquid or not (the Average Daily Notional Amount – ADNA, and the Average Daily Number of Transactions -ADNT). In result, the current vital mix of pre-arranged transactions and order book trading is heavily under threat. As mentioned above, these pre-arranged transactions are often catalysts for volume in the lit order book, especially the case for energy markets. Moreover, as the pre-arranged transactions are included in the overall assessment of market liquidity, contributing to both ADNA and ADNT, calculations done in the electricity derivatives space clearly shows that the size of the pre-arranged trades is on average slightly above the average of the order book and that the majority of both pre-arranged and order book transactions in notional value are often below the predetermined LIS minimum floor. Markets could be, and often are, in theoretical terms (based on ADNA and ADNT) liquid. However, as the liquidity in the market is based on the symbiosis of pre-arranged and order book transactions, the current regime significantly impairs the liquidity of such vital derivatives contracts. 
· In addition, the fact that the commodity derivatives are traded in ‘lots’ makes it even more difficult for pre-arranged trades to qualify for a waiver, such as LIS, as the minimum LIS value is Euro denominated. In the commodity derivatives space, the notional value of the contract is of little concern, as stakeholders in the market are concerned about the volume, such as therms, megawatts or metric tonnes. The notional value is dependent on price, which can fluctuate heavily. Derivatives contracts in the energy space are in most cases also designed as weeks, months, seasons, quarters etc. where the inherent volume in each contract differs substantially. This again results in extremely variable notional values, making the LIS minimum threshold denominated in Euro ill fit for purpose, even though one can convert the notional value to lots. 
· The second observation made by ESMA under bullet point 42 is, unfortunately, not reflecting the whole reality. It is stated that ‘With MiFID II being applied for two years it can be concluded that these concerns (impaired available liquidity and market efficiency) have not materialised and that the impact on most market participants from PTT was rather limited’. Due to the high likelihood that the current PTT regime would significantly impair available liquidity and undermine the efficient functioning of markets (based on the above argumentation and numerous talks with market participants), a number of energy derivatives exchanges did not impose the PTT regime for liquid markets between 3rd January 2018 and 2nd January 2020. 
While we clearly support the policy aim of the pre-trade transparency regime, we believe it has not been appropriately calibrated for commodity markets. In particular, we believe that a number of relatively illiquid commodity products have been wrongly classified as liquid.
Art. 8 of MiFIR rightly recognises that certain exceptions from the general requirements to publish pre-trade transparency data are necessary to preserve an orderly price discovery process and to allow nascent and niche markets to develop. However, we believe the current methodology for calculating the Illiquid Instrument (‘IL’) waiver and Large in Scale (‘LIS’) waiver has proven unworkable in practice. The reason for this is that a number of niche and nascent products are incorrectly classified as liquid based on the two liquidity criteria in table 7.1, Annex III, RTS 2, thus becoming subject to significant broader transparency requirements and made subject to excessive LIS thresholds. These thresholds need to be revisited and analysed further to find a proper level that better reflects the nature of the commodity market.
Firstly, in order to mitigate the negative consequences of the currently ill-calibrated IL and LIS waiver thresholds the pre-trade transparency regime, changes should be made to the Level 2 legislation.
Secondly, as for Level 1, we propose that the hedging exemption available in MiFIR Article 8(1) is extended to cover all market participants managing risks arising from activity in the physical market, including financial counterparties. Such a solution would allow for more order book liquidity without jeopardising the ability of commodity derivatives markets to fulfil their function. In addition, it would better take into account the important risk management function of commodity derivatives trading.
Further, we strongly support ESMA’s methodology when it comes to deciding liquidity on a market level, based on the delivery/cash settlement location, which secures that products listed on two or more exchanges (with the same underlying) are treated equally in terms of pre trade transparency (PTT). Without this, it could lead to short term arbitrage to circumvent PTT. The use of the EIC Y Codes are very efficient in this matter and has created a levelled playing field for all exchanges listing commodity derivatives with the same physical underlying.
<ESMA_QUESTION_CP_MIFID_NQT_1>

What proposals do you have for improving the level of pre-trade transparency available? Do you believe that the simplification of the regime for pre-trade transparency waivers would contribute to the improvement of the level of pre-trade transparency available?
<ESMA_QUESTION_CP_MIFID_NQT_2>
Nasdaq believes the pre-trade transparency regime needs to be simplified. Therefore, we support the proposal to remove the SSTI waiver and to lower the LIS threshold for commodity derivatives and bonds. As already mentioned, it is important that the liquidity calculations are also reviewed so that bonds that actively trade fall within scope of the transparency requirements. This should improve the level of pre-trade transparency available to the benefit of investors and the market in general.
Furthermore, with respect to the ETD markets, we support ESMA’s current approach and methodology which aims to increase the proportion of lit trading while preserving the needs of market participants for pre-arranged transactions based on an analysis of the instruments’ liquidity. In light of the recent market conditions and in particular to the Covid-19 crisis, we believe the current rules are appropriate and that higher thresholds would have considerably complicated the situation. Volatility, however, impacted the broader market, as well as market makers ability to quote, and hence there seem to be two points where some flexibility could benefit to the hedging needs:
(i) Some flexibility to lower minimum thresholds in high volatile market conditions would facilitate hedging. We suggest halving the existing minimum sizes in these cases. As a reminder, in stressed markets market makers can double the spread and halve the quantities. 

(ii) Whatever the market conditions, the liquidity criteria to set the minimum volumes thresholds could be fine-tuned. Considering an option contracts for instance, liquidity does not concentrate equally in function of the strike price or the maturity. Indeed, the level of liquidity if much lower (a) deep in-/out-of-the-money options and (b) Long-dated options. Based on this discrepancy in the distribution of liquidity, we recommend to lower the LIS threshold deep in-/out-of-the-money options (Strike price >  ±10% of the opening price) and long-dated options (maturity > 12 months).

For commodity markets the ‘one size fits all’ approach is extremely damaging as they are vastly different from both equity and other non-equity derivatives markets (see Q1). Currently, MiFIR rightly recognises that certain exemptions can be granted from the general requirements to preserve orderly price discovery processes and allow in particular illiquid and nascent markets to develop. We believe the current calibration of the IL and LIS waiver thresholds severely limits the development of niche and nascent contracts. The reason for this is that a number of niche and nascent products are incorrectly classified as liquid based on the two liquidity criteria in table 7.1, Annex III, RTS 2, thus becoming subject to significant broader transparency requirements and made subject to excessive LIS thresholds. The current shortcomings of the regime have sometimes prevented market participants from moving to transparent and regulated venues and central clearing. As outlined in Q1, following the specific market reality and the role of pre-negotiated transactions in energy markets, we recommend a review of the current ill-calibrated IL and LIS waiver thresholds size and methodology. Furthermore, we propose that the hedging exemption in Article 8(1) of MiFIR be extended to financial counterparties for pre-trade transparency purposes. 
In doing so, the regime would allow for pre-negotiated trades of the most illiquid and new contracts to be brought to an exchange and subsequently familiarise energy commodity traders with the beneficial features of increased transparency and secure on-venue trading.
Moreover, we agree that the waivers could be simplified, such as by removing the SSTI and SSTI package waivers, and reference these towards the LIS thresholds instead. We encourage ESMA to keep the OMF and the EFP waiver, as both of these are important for the commodity derivatives market. 
Lastly, one waiver that is missing from the overall picture is a waiver for Exchange for Swap (EFS). An EFS, in our terms, is a trade that has been concluded bilaterally in the past, where the participants now want the trade to be reported to a trading venue for the purpose of clearing. There are great benefits if such trades are reported to a regulated market and for clearing, such as reduced systemic risk, post trade transparency and increased liquidity. An EFS can for instance occur when the trading venue does not have the particular year or quarter available for trading and clearing, but the participant still want to conclude a trade bilaterally, with the intention to report it to the exchange when the instrument series becomes available. A dedicated waiver for such transaction would be beneficial for both the regulators, trading venues and market participants in the commodity markets. 

<ESMA_QUESTION_CP_MIFID_NQT_2>

Are you supportive of ESMA’s proposal to delete the pre-trade SSTI-waiver? Would you compensate for this by lowering the pre-trade LIS-thresholds across all asset classes or only for selected asset classes? What would be the appropriate level for such adjusted LIS-thresholds? If you do not support ESMA’s proposal to delete the pre-trade SSTI-waiver, what should be the way forward on the SSTI-waiver in your view?
<ESMA_QUESTION_CP_MIFID_NQT_3>
As ESMA correctly stated, the SSTI-waiver missed its mark of providing a focused product-specific transparency threshold for instruments that are not traded in the usual definition of ‘large in scale’. We are therefore supportive of its deletion for the sake of a simpler, more effective and fairer transparency regime. 
To compensate the deletion of the SSTI-waiver but rather a re-calibration of the existing methodology to determine LIS-thresholds where appropriate, a reduction in some asset classes, i.e. commodity derivatives and bonds, would help to mitigate the adaption of waivers. We believe a tailored approach, finetuning the current threshold could be investigated as proposed for ETDs in the answer to question 2. A re-calibration of the existing methodology for those asset classes where problems with prevailing LIS-thresholds have been observed would allow ESMA to determine LIS thresholds, tiered even more specifically to individual market specifics, and to avoid unintended side effects, such as moving trading away from exchanges (and exchanges’ trade registration functions) and into the OTC space.  
These measures should be accompanied by removing the SSTI-concept also for the SI-quoting obligation and replacing it by a reference to (a high percentage of) the LIS threshold (as regards Q4).
Furthermore, we suggest that this has to be done in conjunction with redesigning the liquidity assessment framework in order to deliver an optimal outcome in terms of bonds that should be subject to the transparency requirements.

For commodity markets, ideally, we would see the SSTI values replace the LIS values. We are though under the opinion that the pre-trade LIS thresholds need to be further reduced for commodity derivatives, and especially electricity derivatives, as explained in the answers to other questions in this reply. 

For commodity markets we strongly support ESMA’s methodology for liquidity assessment for electricity based on the delivery/cash settlement location, which secures that products listed on two or more exchanges (with the same underlying) are treated equally in terms of pre trade transparency. Without this, it could lead to a short-term arbitrage to circumvent PTT. The use of the EIC Y Codes are very efficient in this matter and has created a levelled playing field for all exchanges listing commodity derivatives with the same physical underlying.
<ESMA_QUESTION_CP_MIFID_NQT_3>

What are your views on the use of the SSTI for the SI-quoting obligations. Should it remain (Option 1) or be replaced by linking the quoting obligation to another threshold (e.g. a certain percentage of the LIS-threshold) (Option 2)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_4>
Nasdaq believes that there is an unlevel playing field between SIs and multilateral venues active in non-equity instruments. MiFID II did not bring an increased transparency level for bonds and securitised derivatives trading, as they are still opaque. This is in particular the case for SI trading where there is seemingly no pre- and post-trade transparency available, especially to the detriment of retail investors. Transparency is established by SIs via proprietary means, via their websites, via ECN-like networks or does not need to be established in the first place (i.e. in the case of illiquid bonds).
While SIs are regulated under MiFID II as execution venues providing bilateral trading, they provide less transparency for non-equity instruments than on-exchange trading. Although it is true that SIs have to disclose their identity when quotes are made public and have to put their own capital at risk, it is questionable whether trading on an SI instead of a regulated exchange benefits the overall financial market. On regulated markets, liquidity is disclosed to, and available to, all participants of the exchange, while remaining anonymous. Furthermore, information is made available to the public as well. SIs are only required to disclose and offer liquidity to a much smaller sub-set of market participants than multilateral venues. 
While we do not question the merit of SIs forming part of the EU financial market’s landscape, to create a level playing field across all types of execution venues we strongly recommend closing the gap between SSTI thresholds and LIS thresholds, it is counterintuitive that current SSTI thresholds applicable to SIs are below LIS thresholds applicable to regulated exchanges. Any changes to the quoting and disclosure requirements for SIs should cater for a level playing field compared to the transparency provided by multilateral venues. 
As mentioned in our response to Q3, we prefer Option 2. We support the removal of the SSTI concept also for the SI quoting obligation, replacing it by a reference in the SI quoting obligation to a high percentage of the LIS threshold. It would be the most pragmatic approach for both regulators and the market to reuse (a percentage of) the LIS threshold for SI quoting obligations. We believe this approach would increase overall transparency and reduce complexity of the current pre-trade transparency regime.
<ESMA_QUESTION_CP_MIFID_NQT_4>

Would you support turning the hedging exemption into a limited negotiated trade waiver? If so, would you support Option 1 or Option 2? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_5>
[bookmark: _GoBack]No, we do not see merit in replacing the current hedging exemption with a waiver that has the exact same scope. Such a change would increase the administrative burden and procedural obligations for market participants, outweighing any potential benefits a waiver could bring. However we explicitly support extending the hedging exemption to financial counterparties. Such a solution would allow liquidity to continue to build in the order book without jeopardising the ability of commodity derivatives markets to fulfil their function. Also we find merit in considering a dedicated negotiated trade waiver for non-equity in general as long as it is not replacing or changing the current hedging exemption.


<ESMA_QUESTION_CP_MIFID_NQT_5>


Do you agree with ESMA’s observations on the emergence of new trading systems and the proposed way forward requiring a Level 1 change and ESMA to issue an Opinion for each new trading system defining its characteristics and the transparency requirements? Would you have suggestions for the timeline and process of such Opinions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_6>
We agree that the current catalogue of trading systems in Annex 1 of RTS 2 may not fully capture all available trading systems. However, having an opinion issued by ESMA for every new system might result in very extensive acknowledgement processes and likely result in undue stress on ESMA’s resources. Any backlog in such an approval process (as has been observed with the approval process for waiver applications) bears the risk to delay innovation and will result in longer periods of trading in less regulated environments (i.e. OTC market). For the same reason, we propose to have changes work solely in a forward-looking way.

A more efficient way forward should be to extend the existing definitions of trading systems. We propose to amend the definitions of Annex 1 in such a way that they cover variations of the initial system types, which might share main characteristics but are also partly innovative. This way, the currently misused “hybrid systems” definition with its significant leeway in choice of applicable transparency would be phased out for such cases and instead replaced by an efficient regime. The transparency requirement for such innovative systems should, however, be sufficiently amended, reflecting the fact that it might prove difficult to provide the same level of transparency. Such an amendment would additionally pose a change on Level 2 as opposed to Level 1, offering the possibility of a quicker amendment process.

We could see merit in the proposed ESMA opinions on new trading systems as a complementary solution, where they cover system types which are in no way variations of the definitions listed in Annex 1 and instead completely innovative. This way, ESMA resources would only be used in exceptional cases where there is indeed a distinct need for analysis and requirements suitable for the respective market conditions. To not obstruct market innovation, trading venues should be allowed to operate these new systems under provisional requirements agreed with their respective regulators while the opinion is pending. However, we would like to stress that such opinions must be issued as soon as practically possible and within less than six weeks.
<ESMA_QUESTION_CP_MIFID_NQT_6>

Do you agree with the proposal for the definition of hybrid system? Are there in your view trading systems currently not or not appropriately covered in RTS 2 on which ESMA should provide further guidance? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_7>
Yes. We consider hybrid systems as those formed of more than one component. Our proposal in our answer to Q6 would bring its definition back to its originally intended use-case of only covering combinations, instead leaving variations to be covered by extended definitions and complete innovations by ESMA opinions, respectively.
<ESMA_QUESTION_CP_MIFID_NQT_7>

Do you agree with ESMA’s proposal to require SIs to make available data free of charge 15 minutes after publication? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_8>
  Yes. It is essential for investors that data is available from SIs the same way as from trading venues. A requirement for SIs to publish their quotes free of charge after 15 minutes would increase the available pre-trade information for all investors and facilitate investment decisions. In a market where few trades are executed (also historic) pre-trade information is of added value. This would ensure a level playing field between trading venues and SIs in regards to delayed pre-trade transparency. Under the current regime SIs can leverage delayed, free of cost pre-trade data of trading venues to determine their prices. However, asymmetrically, trading participants of trading venues are not able to access pre-trade information SIs free of charge.  
<ESMA_QUESTION_CP_MIFID_NQT_8>

Would you see value in further standardising the pre-trade transparency information to increase the usability and comparability of the information? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_9>
Yes. However, in order to ensure a level playing field across venues and increase transparency especially regarding SI trading, which is still very opaque, the proposed standardisation of pre-trade information should be applicable to all types of venues, including SIs. Together with the requirement for SIs to publish their quotes free of charge after 15 minutes (as trading venues are already required to do) this measure would be a significant step forward to increase pre-trade transparency.
The priority should be to ensure implementation of current requirements across all venues. Amendments should be introduced only after careful cost-benefit analysis. This is because trading venues have already invested considerable resources to comply with current requirements. 

Furthermore, it should be required that the information is provided in machine-readable format, and not simply on a website which requires a registration of the user.
<ESMA_QUESTION_CP_MIFID_NQT_9>

Do you agree with ESMA’s assessment of the level of post-trade transparency and with the need of a more streamlined and uniform post-trade regime which does not include options at the discretion of the different jurisdictions? If not, please explain why and, where available, support your assessment with data.
<ESMA_QUESTION_CP_MIFID_NQT_10>
[bookmark: _Hlk41996871]We agree with ESMA that more post-trade transparency information should be made available to enhance competition among market participants, reduce information asymmetries, deliver high quality information for market users to enable them to make better informed investment decisions, and to ensure a level playing field across jurisdictions. 
While we acknowledge that some of the different deferral mechanisms are beneficial, it seems sensible to reduce the number of different deferrals, as this will simplify the framework. Only a minor fraction of all transactions in non-equities, especially in exchange traded derivatives, should be eligible for deferred publication to maximize post-trade transparency.
Harmonization throughout Europe of post-trade transparency rules on trades conducted OTC should be a priority. There should be consistent deferral rules across all EU and also ensuring that the same instruments in various jurisdictions are labelled and classified the same.
Further, OTC look-alike contracts should not be eligible for deferrals.
[bookmark: _Hlk42010195]In addition, we support a timely publication of post-trade transparency data, i.e. within 15 minutes currently and 5 minutes in the future, across all asset classes to enhance competition among market participants, reduce asymmetries of information and deliver high quality information for market users. 
We suggest reducing the complexity of the current framework by only allowing one timeframe for deferred publication, no matter which waiver was used. Deferral periods of up to four weeks immensely decreases the value of the respective data for market participants, as data will be outdated and thus irrelevant. Hence, we support a harmonised, single regime, requiring the publication of all transaction-related data at the end of the day.
<ESMA_QUESTION_CP_MIFID_NQT_10>





Do you agree with this proposal? What would be the appropriate level of such a revised LIS-threshold in your view?
<ESMA_QUESTION_CP_MIFID_NQT_11>
Yes, Nasdaq agrees with ESMA’s proposal to delete the SSTI-waiver and to simplify the post-trade transparency framework. As commented in Q3, we do not support a lowering of post-trade LIS thresholds uniformly across all asset classes to compensate for the adaption to the waiver regime. We prefer to ensure appropriate levels of post-trade information and is of the view that only a fraction of all non-equity transactions should be eligible for deferred publication.
<ESMA_QUESTION_CP_MIFID_NQT_11>

In your view, should the real time publication of volume masking transactions apply to transactions in illiquid instruments and above LIS waiver (Option 1) or to transactions above LIS only (Option 2 and Option 3). Please elaborate. If you support another alternative, please explain which one and why.
<ESMA_QUESTION_CP_MIFID_NQT_12>
Nasdaq agrees on the need to create a less complex post-trade transparency regime. As highlighted in Q11, we agree with the removal of the SSTI deferral while the illiquid and LIS deferrals should be maintained in fixed income markets. Other than that, we suggest that the number of other options available in the post-transparency regime should be reduced, in particular waivers that enable only partial publication or no publication of trades as well as the 4-week waiver. Instead, we propose to introduce a single regime, requiring the publication of all transaction-related data at the end of the day.
<ESMA_QUESTION_CP_MIFID_NQT_12>

Do you agree with the publication of the price and volume of all transactions after a certain period of time, such as two calendar weeks (Option 1 and 2) or do you support the two-steps approach for LIS transactions (Option 3)? Please explain why and provide any alternative you would support. Which is the optimal option in case a consolidated tape would emerge in the future?
<ESMA_QUESTION_CP_MIFID_NQT_13>
 We agree there is a need for the price and volume to be published for transparency purposes. If the deferral is too long, it is of no use to market participants, other than for compliance purposes or statistics studies. Therefore it is preferable for the delay period to be shortened but it still needs to be sufficiently long to protect the brokers from undue risk in revealing their positions but still short enough for it to be meaningful to the market when made visible. 
We see option 3 as excessively complex. Post-trade information published after t+2 is of no commercial use, except for statistic studies or compliance purposes.  
<ESMA_QUESTION_CP_MIFID_NQT_13>

Do you agree with ESMA’s proposed way forward to issue further guidance and put a stronger focus on enforcement to improve the quality of post-trade data? Are there any other measures necessary at the legislative level to improve the quality of post-trade data? What changes to the transparency regime in Level 1 could lead to a substantial improvement of data quality?
<ESMA_QUESTION_CP_MIFID_NQT_14>
Nasdaq agrees in general that ESMA should focus on enforcing compliance with post-trade transparency requirements and correct trade flagging to increase the quality of post-trade transparency. This is even more critical in an OTC environment, where transparency is limited. As outlined in the previous questions, we recommend a number of amendments to the pre- and post-trade transparency requirements which would maximise the amount and - importantly - quality of data released.

<ESMA_QUESTION_CP_MIFID_NQT_14>

What would be the optimal transparency regime to help with the potential creation of a CTP?
<ESMA_QUESTION_CP_MIFID_NQT_15>
The analysis of the evolution of the EU non-equity market structure suggests that policy measures, aimed at bringing trading out of the dark, have not been as successful as originally expected. Non-equity trading is still very opaque compared to equity and there was no increase in transparency triggered by MiFIDII.
Bonds and derivatives markets with deep pools of high-quality liquidity are a crucial component of healthy ecosystems as well as an important contributor to competitive, transparent and stable EU financial markets. Ensuring transparency in these markets requires rules which are not copied from equity markets, but instead tailored and flexible in order to balance the need for enhanced transparency whilst recognising the specificities, differences and nuanced working of such markets. 

Under the current regulation, there is hardly any sensible transparency in bonds available. Besides overly long delays, the possibility to publish selected data points of one single transaction in bonds over a certain period is not only overly complex, but it prevents usable transparency to the public rather than providing it. This is to the disadvantage of EU investors, as proper transparency data in bonds could enable passive investment as well in bonds as for equity. It would improve bond markets as an alternative source of financing. This has been underlined even further by the current Covid-19 crisis, and the need for many companies to access further financing. 

MiFiD II contains multiple options for post-trade deferrals. As the fixed income market is fragmented and there is no ‘one-size-fit-all’, there should still be different options available, but we believe these could be reduced and simplified. In particular waivers that enable only partial publication or no publication of trades, as well as the 4-week waiver.

There are a number of reasons for evaluating a simpler regime. The more optionality, the higher the cost of adapting IT-systems and operational procedures. This will especially apply for service providers such as APAs as these will need to be flexible on their offering in order to attract business. Similarly, the more options, the more resources market participants will need to put into their internal procedures as they would need to know which deferrals are used in each market they are trading on, in order to control their own risk. Another reason is that if publication of trades may be postponed significantly (e.g. 4 weeks or partial publication), the information is outdated and thus not useful at time of publication. Similarly, the indefinite deferral for government bonds means that market participants will not have insight into these transactions. Market participants should, though, still have the possibility to defer publication, and a few various options should still be possible as there may be national needs that the regulators should be able to accommodate. Therefore, we do not recommend a full harmonisation across all markets, but rather a more simplified framework.
<ESMA_QUESTION_CP_MIFID_NQT_15>





Do you agree with ESMA’s above assessment? If not, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_16>
Yes. A broader TOTV definition would better support the objectives of developing more transparent markets.
<ESMA_QUESTION_CP_MIFID_NQT_16>

Are you of the view that the interpretation of TOTV should remained aligned for both transparency and transaction reporting? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_17>
Yes. This would support efficiency and reduce complexity.
<ESMA_QUESTION_CP_MIFID_NQT_17>

Which of the three options proposed, would you recommend (Option 1, Option 2 or Option 3)? In case you recommend an alternative way forward, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_18>
Option 3. Both Option 2 and 3 would extent the scope of the transparency and transaction reporting framework to more OTC-derivatives compared to Option 1 (i.e. maintaining the status quo), but we believe a broad TOTV concept would be more in line with the MIFIR transparency objectives, promoting a broadly applicable transparency and transaction reporting regime for derivatives to increase overall transparency.
<ESMA_QUESTION_CP_MIFID_NQT_18>

What is your view on the proposal to delete the possibility for temporarily suspending the transparency provisions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_19>
This has not been used and we hesitate if it is necessary to maintain it.
<ESMA_QUESTION_CP_MIFID_NQT_19>

Do you have any remarks on the assessment of Article 28 of MiFIR? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_20>
In general, any exemption from key rules agreed by the G20 with a view to making our markets more stable and resilient, should be based on a thorough impact assessment in order to avoid any unintended side effects.
Potential loopholes in the interplay between the clearing rules under EMIR for OTC derivatives and under MiFIR for Exchange-Traded Derivatives (ETDs), as well as the trading obligation under MiFIR, should be avoided as these would threaten to drive ETD volumes to OTC venues and to ‘pure OTC’ (contracts traded bilaterally, not on an MTF or OTF). 
While all derivatives traded on a RM are subject to an obligation to centrally clear, look-alike contracts traded OTC (i.e. those contracts that mimic the economic value of the ETDs but are traded OTC as defined in EMIR) are only subject to the requirement to clear if ESMA mandates the products for clearing. By extension, these contracts are also not subject to the trading obligation under MiFIR. 
There are, therefore, ‘incentives’ for market participants to move these contracts OTC, not only to MTFs and OTFs, but also to ‘pure OTC’ to avoid central clearing. In addition, contracts that are traded ‘pure OTC’ only, are also not subject to MiFIR transparency requirements or even certain reporting requirements.
For the Nordic markets, given that a very limited number of derivatives have been classified as liquid, the DTO has almost not been applied. After MiFIDII the transparency in derivative instruments has become less than it was before the reform. On Nordic equity derivatives, we estimate that 3-5% of the volumes traded on-exchange pre-MiFID II have moved to OTC trading.
These remarks are not applicable to securitised derivatives, which are not contracts and are underpinned by a different type of market structure where both central and bilateral clearing coexist.
<ESMA_QUESTION_CP_MIFID_NQT_20>

Do you have any views on the above-mentioned criteria and whether the criteria are sufficient and appropriate for assessing the liquidity of derivatives? Do you consider it necessary to include further criteria (e.g. currency)? Do you consider that ESMA should make use of the provision in Article 32(4) for asset classes currently not subject to the trading obligations? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_21>
In general, a more customised approach to assessing which instrument is liquid or not liquid should be applied.
However, for commodity derivatives we strongly support ESMA’s current methodology on the liquidity calculation for commodity derivatives based on the delivery/cash settlement location, which secures that products listed on two or more exchanges (with the same underlying) are treated equally. The use of EIC Y Codes are efficient in this matter and creates a levelled playing field for all exchanges listing commodity derivatives with the same physical underlying. However, we believe that a number of relatively illiquid commodity products, have been wrongly classified as liquid based on the two liquidity criteria in table 7.1, Annex III, RTS 2, thus becoming subject to significantly broader transparency requirements and made subject to excessive Large in Scale (“LIS”) thresholds. We therefore recommend certain amendments in the level 2 legislation, which would address the current factors leading to inappropriate thresholds.
  
<ESMA_QUESTION_CP_MIFID_NQT_21>





Do you agree that a procedure for the swift suspension of the trading obligation for derivatives is needed? Do you agree with the proposed procedure? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_22>

Do you have a view on this or any other issues related to the application of the DTO?
<ESMA_QUESTION_CP_MIFID_NQT_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_23>

Do you have any views on the functioning of the register? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_24>

Do you agree that the current quarterly liquidity calculation for bonds is appropriate or would you be of the view that the liquidity determination of bonds should be simplified and provide for more stable results? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_25>
We agree current level of pre- and post-trade transparency for bonds is very low. The number of bonds classified as liquid shows that the liquidity determination process is not delivering and the regime is not reflecting MiFIR objectives to increase transparency. 
We believe this is due to (i) criteria that have been incorrectly defined, (ii) numerical parameters that are not appropriate or (iii) an inaccurate or incomplete reporting from market stakeholders. The below proposals could help amend these misleading calculations which do not reflect the initial aim of MiFID II for fixed income markets (i.e. to increase transparency, notably at the post-trade level). These suggestions include:
· Market reality shows that certain bonds never trade. This is due, for instance, to the level of structure, the size of the issued amount, the short-term maturity, the private placement target, etc. Furthermore, in the consultation paper, ESMA confirms that most bonds that have been determined as illiquid in one quarter, remain illiquid through the next quarter, accounting for 90-95% of illiquid bonds. We suggest differentiating the types of bonds, for the purpose of the transparency calculations, excluding bonds that do not trade. 
· A bond is currently classified as liquid when it is traded on a percentage of days greater or equal to 80%. However, evidence published by the AMF (‘Measuring liquidity on the corporate bond market’, March 2019) on the distribution of the number of different bonds traded in the course of a day points out to an average number of days traded substantially lower than the current 80% threshold. The current parameter is therefore distant from market reality.
· In order to better understand the impact of the thresholds included in MiFID II, simulations with different transparency thresholds should be conducted.  
· In addition, a full assessment of the underlying data should be performed, and the data adjusted when required (before running new transparency calculations).
· Since the criteria are reviewed on a yearly basis, we recommend running a series of simulations with next year’s calibration, in order to understand whether the impact on the number of liquid bonds will be substantial or not.
Finally, ESMA should consider reviewing how to access its database as it currently cannot be accessed via an API and the files are generally heavy and difficult to download. This would serve the purposes of increasing post-trade information availability, as envisaged by MiFID II.
<ESMA_QUESTION_CP_MIFID_NQT_25>

Do you agree with ESMA proposal to move to stage 2 for the determination of the liquidity assessment of bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_26>
Yes. However, we believe it may still only have limited impact. A broader review of RTS 2 for the methodology to perform the transparency calculations might be increasingly necessary.
<ESMA_QUESTION_CP_MIFID_NQT_26>

Do you agree with ESMA proposal not to move to stage 2 for the determination of the pre-trade SSTI thresholds for all non-equity instruments except bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_27>




Do you agree with ESMA proposal to move to stage 2 for the determination of the pre-trade SSTI thresholds for bonds (except ETCs and ETNs)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_28>
Yes.
<ESMA_QUESTION_CP_MIFID_NQT_28>

What is your view on the current calibration of the ADNA and ADNT for commodity derivatives? Are there specific sub-asset classes for which the current calibration is problematic? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_29>
We believe the current calculation methodology of waivers is flawed. The Illiquid (‘IL’) and LIS waivers do not fit all non-equity markets, especially commodity and energy derivatives markets. 
The current methodology has led to a significant number of niche and nascent products being incorrectly classified as liquid, based on the two liquidity criteria in table 7.1 Annex III, RTS 2, and thus becoming subject to significantly broader transparency requirements, which were previously reserved for developed markets as referenced in the answer to Q1 and Q2. 
IL thresholds are determined on the basis of the average traded daily notional amount (or average daily amount in case of emission markets). However, this current calibration methodology does not reflect market reality.
As stated in answer to Q1, the current calibration of the ADNA and ADNT is not appropriate, especially for the sub-asset class, energy commodity futures, which covers Nasdaq’s core commodity derivatives market – electricity derivatives.

As previously proposed in various position papers in collaboration with the wider community of energy exchanges in Europe, we suggest that the ADNA and ADNT parameters should be changed to counter the unintended consequences, especially for ‘less liquid’ contracts. A proposal for new parameters for both ADNA and ADNT have been specified in the answer to Q31, including proposal for changing the pre-trade LIS threshold and the trade percentile.
<ESMA_QUESTION_CP_MIFID_NQT_29>

In relation to the segmentation criteria used for commodity derivatives: what is your view on the segmentation criteria currently used? Do you have suggestions to amend them? What is your view on ESMA’s proposals SC1 to SC3? In your view, for which sub-asset classes the “delivery/cash settlement location” parameter is relevant.
<ESMA_QUESTION_CP_MIFID_NQT_30>
We strongly support ESMA’s proposal SC2, securing the liquidity calculation/assessment for contracts sharing the same delivery/cash settlement location (i.e. settled against the same underlying commodity).

Proposal SC1 sounds logical, to the extent possible to harmonize the reporting from different venue listing similar contracts. It should however be left blank in case there are no standard delivery/cash settlement location available.

We do not support proposal SC3, as the essential criteria (delivery/cash settlement location) would be covered by proposal SC2 for electricity derivatives in particular.
<ESMA_QUESTION_CP_MIFID_NQT_30>

What is your view on the analysis and proposals related to the pre-trade LIS thresholds for commodity derivatives? Which proposal to mitigate the counterintuitive effect of the current percentile approach do you prefer (i.e. keep the current methodology but modify its parameters, or change the methodology e.g. using a different metric for the liquidity criteria)? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_31>
Excessively high LIS thresholds lead market participants to revert to more bilateral trading outside transparent and supervised venues, and outside CCP clearing.
To avoid this and to allow for a more natural move to ‘on venue’ trading, the current methodology for setting the LIS thresholds should be replaced with a more appropriately tailored and market-based approach. Nasdaq welcomes ESMA’s assessment on the counterintuitive effects arising from the current percentile approach. However, should ESMA not find this feasible, we would also welcome a less comprehensive amendment of the methodology by recalibrating the current parameters.  
In a similar fashion, for many commodity markets, the minimum threshold of 500,000 EUR is too high and should be decreased significantly. By bringing the LIS value more closely in line with the actual market, the overall negative market impact should be reduced.
As indicated earlier in our response a number of relatively illiquid commodity products, have been wrongly classified as liquid and made subject to excessive Large-In-Scale (LIS) thresholds. Nasdaq therefore recommends amendments in RTS 2 which would address the current factors leading to inappropriate thresholds. We are of the view that the methodology should be amended in line with the following recommendations: 

· The assessment of what is a “liquid market”, based on the criterion found in the Annex to RTS 2, where a market is deemed liquid when the “Average daily notional amount” is set to €10,000,000 and the “Average daily number of trades” is set to 10 trades. These thresholds need to be revisited and analyzed further to find a proper level that better reflects the nature of the commodities market. From an industry point of view it is recommended to set the “Average daily notional amount” to €100,000,000 and 100 trades instead of 10.
· The LIS threshold floor of €500,000 is considered very high, not taking into account the contract size and price level. From an industry point of view it is recommended that the LIS threshold floor should be reduced to €50,000. Further, the 70% percentile of trade value should be reduced to 30% to not disrupt the market more than necessary.
· We have also argued that the LIS threshold floor should be set in lots, as this is a more relevant measurement than a Euro value. Using price in the calculation with continuously fluctuating market price may create unintended and disproportional thresholds. The market participants in the electricity market hedge their consumption/production in MW and not in notional value. Looking at peers such as the United States, the concept of “block trade minimum lot size” has worked successfully for many years – where the notional value of the contract is disregarded.

The consequences for our liquid Nordic Electricity market would be the following, if we had implemented LIS thresholds according to the preliminary transparency calculations during 2018:
· For all off-order book trades* reported, 81% would be below the LIS threshold.
· For the shorter dated contracts, where the LIS threshold hits the worst, 84%-100% of the off-order book trades reported would have been under LIS.
· When looking at the volume generated by off-order book trades, 52% of the volume would have been below LIS.
The current situation at the exchange, when looking at the overall liquidity generation (on-order book and off-order book combined), the split-between has over a number of years been 50/50.

In the electricity derivatives space, the off-order book volumes are essential to the generation of on-order book volumes. In the off-order book volume the market consist of a substantial amount of stakeholders that are non-financial counterparties, such as utilities, generators of electricity and wholesale distributors. The market is supplemented with financial counterparties, essential for the efficiency of the market. The market is for this reason heavily dependent on the broker community to bring off-order book volumes to the exchange, as the market participants they serve are mainly in the market to hedge, and not speculate. These participants often have larger volumes to hedge, across various maturities, which would (with high likelihood) skew the market price if placed in the regular order book of the exchange.

We support the introduction of LIS thresholds that have been in place at exchanges for decades, to promote transparent order book trading versus less transparent off-order book trading. The problem with the current regime though is that the LIS thresholds become disproportionate and prevent the market to function in an efficient manner. The disproportionate LIS thresholds are due to a number of factors, such as the ill-calibrated parameters for ADNA and ADNT.

The biggest problem though is the pre-trade LIS thresholds floor, set at €500,000, and the ill-calibrated trade percentile of 70%. The use of a Euro denominated minimum floor value is also not efficient when applying this to commodity derivatives, as the nominal value is of low importance for commodity traders. The price of the given commodity fluctuates constantly and for a trader interested in hedging or speculating, the underlying quantity/volume is of utmost concern when concluding a trade or placing a bid in the order book.

When we in this regard look at the size of each trade, disregarding the notional value of the trade itself, our analysis showed the following, when comparing the LIS threshold in lots vs. the mode (most frequently traded size):

	Contract Type
	LIS in Lots
	Mode
	Average

	Day
	726
	50
	60

	Week
	104
	25
	24

	Month
	24
	5
	10

	Quarter
	8
	3
	5

	Year
	2
	1
	2



This shows that the LIS thresholds are largely disproportionate, especially when the inherent size (number of MWh) is low in the given contract (i.e. a day contract has 24 hrs, while a year has 8760 hrs). The LIS thresholds in this case eliminate more or less all off-order book trading, and when eliminating the majority, the rest will in turn follow as a negative spiral. 

Moreover, the methodology has thought about a number of segmentation criterions, but is lacking a clear segmentation of inherent volume of a contract. As an example, a week contract can fall within the same liquid time to maturity bucket as a monthly or a quarterly contract. When applying a minimum LIS floor in Euros (e.g. for month 1-12), the effect on a weekly contract and a quarterly contract is extremely disproportionate. 
We argue that ESMA as a minimum should re-calibrate as follows (suggested values in brackets): 
- Pre-trade LIS threshold floor (€50,000) 
- Trade percentile (30%) 
- ADNA (€100,000,000) 
- ADNT (100 trades)

These new parameters will not resolve the overall problems we face, but will improve the situation.

We strongly support ESMA’s methodology when it comes to deciding liquidity on a market level, based on the delivery/cash settlement location, which secures that products listed on two or more exchanges (with the same underlying) are treated equally in terms of PTT. Without this, it could lead to short term arbitrage to circumvent PTT. The use of the EIC Y Codes are efficient in this matter and fit for commodity derivatives sharing the same characteristics and physical underlying.
<ESMA_QUESTION_CP_MIFID_NQT_31>
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