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	Date: 10 March 2020


[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for non-equity instruments and the trading obligations for derivatives MiFID II/ MiFIR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_NQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MIFID_NQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MIFID_NQT_ESMA_REPLYFORM or 
ESMA_CP_MIFID_NQT_ANNEX1

Deadline
Responses must reach us by 19 April 2020.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	IHS Markit
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	UK



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MIFID_NQT_1>

Headquartered in London with offices in 10 EU Member States, IHS Markit (NYSE: INFO) is a world leader in critical information, analytics and solutions for the major industries and markets that drive economies worldwide. The company delivers next-generation information, analytics and solutions to customers in business, finance and government, improving their operational efficiency and providing deep insights that lead to well-informed, confident decisions. IHS Markit has more than 50,000 business and government customers, including 80 percent of the Fortune Global 500 and the world’s leading financial institutions. 
IHS Markit’s derivatives trade processing platform, MarkitSERV plays an important role in EU and global derivatives markets. The platform offers processing and reporting facilities and enables risk mitigation and market connectivity and entry. Among the specific services offered by MarkitSERV are trade confirmation, trade affirmation, allocations, submission of matched (confirmed or affirmed) trades to clearing, as well as a standard connectivity solution with customer risk systems. Globally, over 2,000 firms use MarkitSERV which processes an average of 90,000 derivatives transaction events every day. 
We appreciate the opportunity to provide ESMA with our comments, which we do so from being in the business of producing high-quality and timely data that is relied on for regulatory, operational and other purposes. We note that for the past three months, we have been focused on supporting our customers and systems during the COVID-19 crisis (during which time our systems have operated effectively and reliably) but we would be happy to discuss any comments made here in greater detail. 
The MiFID 2/MiFIR framework has led to significant increases in data being available to the market participants and regulators. However, these data are not, in some cases, providing useful information to either market participants or regulators. This is because, inter alia, of the inconsistencies in the standards, scope and production of these data that lead to inconsistencies and incomparability. This has meant MIFID2 has fallen short on some objectives.
These problems could be addressed through a recalibration and clarification to ensure meaningful level of pre and post-trade transparency. This would also help encourage the development and adoption of an EU consolidated tape. We would also support taking the opportunity to clarify that the scope of transactions subject to the Derivatives Trading Obligation (DTO) should be a subset of transactions subject to the Clearing Obligation (CO) under EMIR and that there should be a clear power to suspend the DTO quickly during periods of market volatility.
It is also worth highlighting in the context of this CP that the current RTS26 regulation on straight through processing (STP) is unworkable and detrimental to MIFID2 objectives. MIFIR Article 29 states that CCPs, trading venues and clearing members should ensure transactions are submitted and accepted for clearing ‘as quickly as technologically possible’. RTS26 implements this by requiring that all ‘electronically traded’ cleared derivatives should be cleared within 10 seconds, or 10 minutes for non-electronically traded, in a process known as STP. 
While the principle of moving trades into clearing as soon as reasonably practicable should be supported, such overly demanding, inflexible requirements (i.e. 100 percent requirement – something that is impossible to comply with) damages innovation, restricts competition and potentially increases risk as firms need to take action to send trades to clearing that are erroneous because they do not have the time to check for accuracy. (ESMA should also note that this problem has been exacerbated by widespread working from home during the COVID-19 crisis. With people needing (and being encouraged) to work from home, meeting the inflexible 10 second rule for electronic trades and 10 minute rule for non-electronically trades 100 percent of the time becomes even more challenging due to technological difficulties and the need to contact the relevant parties wherever they happen to be if any post-trade checks or corrections are needed. This means we see more of the detrimental effects described above.)
The calibration of RTS26 rule is clearly disproportionate, causing negative effects without counterbalancing benefits. The marginal benefits of providing no flexibility appear very limited compared to the costs imposed and it would be relatively straightforward to calibrate a more proportionate requirement. For example, the requirements could be set at 80 percent of trades meeting the 10 second rule and 80 percent of trades meeting a revised 30 minute deadline (for electronically executed and voice or hybrid trades respectively). Such a correction would ensure the regulatory objectives were met but introduce some flexibility to enable and encourage competition and innovation, employ proper risk mitigation and allow fintech providers to operate successfully. 
This consultation is taking place against the backdrop of the COVID-19 crisis. Therefore, in this response, we have set out our high-level thoughts and principles and we would be happy to discuss further with ESMA up over the coming months. 


<ESMA_COMMENT_CP_MIFID_NQT_1>


What benefits or impacts would you see in increased pre-trade transparency in the different non-equity markets? How could the benefits/impacts of such pre-trade transparency be achieved/be mitigated via changes of the Level 1 text?.
<ESMA_QUESTION_CP_MIFID_NQT_1>

Derivative markets differ substantially from other markets that MIFID2 covers. Derivatives markets are characterised by a large number of instruments and relatively little direct interaction between buyers and sellers. In addition, many derivatives instruments lack liquidity.

Given these characteristics, the scope for meaningful pre-trade data is limited and MIFID2 sensibly adopts a system of pre-trade wavers that recognise the nature of these markets (for example, LIS, RFQ, SSTI and the illiquid instrument waiver). We consider that this system of waivers is generally appropriate, and would not support changes that would diminish them.



<ESMA_QUESTION_CP_MIFID_NQT_1>

What proposals do you have for improving the level of pre-trade transparency available? Do you believe that the simplification of the regime for pre-trade transparency waivers would contribute to the improvement of the level of pre-trade transparency available?
<ESMA_QUESTION_CP_MIFID_NQT_2>

As stated in our response to Q1 above, derivative markets differ substantially from other markets that MIFID2 covers. Derivatives markets are characterised by a large number of instruments and relatively little direct interaction between buyers and sellers. In addition, many derivatives instruments lack liquidity. In such a market, we consider the current system of waivers to be generally appropriate. 

However, some aspects could be recalibrated. RTS 2 includes the methodology for calculating LIS thresholds and determining illiquid instruments. However, the methodology seems crude and does not seem to match the economic characteristics of certain derivative instruments being traded and that this could significantly impair liquidity in those markets. We would, therefore, encourage ESMA to conduct liquidity assessments based on price forming transactions and actual buying and selling interest. We discussed these issues in detail in our response to ESMA’s 2017 Consultation Paper (available at: https://cdn.ihs.com/www/pdf/IHS-Markit-response-ESMA-CP-Trading-Obligation-Jul-2017.pdf)



<ESMA_QUESTION_CP_MIFID_NQT_2>

Are you supportive of ESMA’s proposal to delete the pre-trade SSTI-waiver? Would you compensate for this by lowering the pre-trade LIS-thresholds across all asset classes or only for selected asset classes? What would be the appropriate level for such adjusted LIS-thresholds? If you do not support ESMA’s proposal to delete the pre-trade SSTI-waiver, what should be the way forward on the SSTI-waiver in your view?
<ESMA_QUESTION_CP_MIFID_NQT_3>

As stated in our response to Q1 above, derivative markets differ substantially from other markets that MIFID2 covers. Derivatives markets are characterised by a large number of instruments and relatively little direct interaction between buyers and sellers. In addition, many derivatives instruments lack liquidity. In such a market, we consider the current system of waivers to be generally appropriate and would not support the deletion of the SSTI-waiver. 



<ESMA_QUESTION_CP_MIFID_NQT_3>

What are your views on the use of the SSTI for the SI-quoting obligations. Should it remain (Option 1) or be replaced by linking the quoting obligation to another threshold (e.g. a certain percentage of the LIS-threshold) (Option 2)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_4>

Would you support turning the hedging exemption into a limited negotiated trade waiver? If so, would you support Option 1 or Option 2? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_5>


Do you agree with ESMA’s observations on the emergence of new trading systems and the proposed way forward requiring a Level 1 change and ESMA to issue an Opinion for each new trading system defining its characteristics and the transparency requirements? Would you have suggestions for the timeline and process of such Opinions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_6>

Do you agree with the proposal for the definition of hybrid system? Are there in your view trading systems currently not or not appropriately covered in RTS 2 on which ESMA should provide further guidance? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_7>

Do you agree with ESMA’s proposal to require SIs to make available data free of charge 15 minutes after publication? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_8>

We would support a level playing field between trading venues and SIs in respect of the requirement to make data available under MIFID2, if it involved instruments ‘traded on a trading venue’ and not a wider set of instruments if they were traded by an SI. However, we would also note that there remain significance inconsistencies around the general implementation of these data rules and these should be addressed by ESMA and national supervisors. This has already been considered in the context of ESMA’s recent CP on data and CTPs (ESMA70-156-1065).


<ESMA_QUESTION_CP_MIFID_NQT_8>

Would you see value in further standardising the pre-trade transparency information to increase the usability and comparability of the information? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_9>

Do you agree with ESMA’s assessment of the level of post-trade transparency and with the need of a more streamlined and uniform post-trade regime which does not include options at the discretion of the different jurisdictions? If not, please explain why and, where available, support your assessment with data.
<ESMA_QUESTION_CP_MIFID_NQT_10>

We have seen little evidence that the MiFID2/MiFIR framework has effectively increased post-trade transparency in non-equities. These post-trade reports differ too widely and are too difficult to access to have improved transparency on a practical basis. Different approaches from national competent authorities to post-trade transparency deferrals have contributed to this situation. The harmonisation of such deferrals would improve access of data for end users and help with the development of a consolidated tape.


<ESMA_QUESTION_CP_MIFID_NQT_10>





Do you agree with this proposal? What would be the appropriate level of such a revised LIS-threshold in your view?
<ESMA_QUESTION_CP_MIFID_NQT_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_11>

In your view, should the real time publication of volume masking transactions apply to transactions in illiquid instruments and above LIS waiver (Option 1) or to transactions above LIS only (Option 2 and Option 3). Please elaborate. If you support another alternative, please explain which one and why.
<ESMA_QUESTION_CP_MIFID_NQT_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_12>

Do you agree with the publication of the price and volume of all transactions after a certain period of time, such as two calendar weeks (Option 1 and 2) or do you support the two-steps approach for LIS transactions (Option 3)? Please explain why and provide any alternative you would support. Which is the optimal option in case a consolidated tape would emerge in the future?
<ESMA_QUESTION_CP_MIFID_NQT_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_13>

Do you agree with ESMA’s proposed way forward to issue further guidance and put a stronger focus on enforcement to improve the quality of post-trade data? Are there any other measures necessary at the legislative level to improve the quality of post-trade data? What changes to the transparency regime in Level 1 could lead to a substantial improvement of data quality?
<ESMA_QUESTION_CP_MIFID_NQT_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_14>

What would be the optimal transparency regime to help with the potential creation of a CTP?
<ESMA_QUESTION_CP_MIFID_NQT_15>

We believe that the obstacles that have prevented a consolidated tape emerging include:

· A lack of clear definition or objectives from policymakers for a consolidated tape in collating or use;
· Inadequate standards and OTC trade reporting rules. This means the data provided by TVs and APAs is of insufficient quality or consistency;
· No specific rules for how TVs, APAs and SIs should make data available. Effective consolidation will not be possible unless this problem addressed;
· The fact that a CTP needs to acquire data from over 150 sources and adapt it to make it available in consolidated form at a "reasonable cost" and free of all cost under a delayed embargo; and
· A lack of specific clarity that CTPs can provide additional services in addition to a consolidated tape.

Addressing these issues would help the emergence of a CTP.



<ESMA_QUESTION_CP_MIFID_NQT_15>





Do you agree with ESMA’s above assessment? If not, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_16>

Regulatory reporting and transparency rules serve different purposes. Regulatory reporting aids supervision while transparency aims to provide information to market participants. Therefore, it is logical for there to be different scopes for regulatory reporting and transparency. 

For clarity, the activity subject to post-trade transparency should be a subset of the activity subject to transaction reporting requirements and the activity subject to pre-trade transparency should be a subset of the activity subject to post-trade transparency. 


<ESMA_QUESTION_CP_MIFID_NQT_16>

Are you of the view that the interpretation of TOTV should remained aligned for both transparency and transaction reporting? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_17>

As set out in our response to Q16, regulatory reporting and transparency rules serve different purposes. Regulatory reporting aids supervision while transparency aims to provide information to market participants. Therefore, it is logical for there to be different scopes for regulatory reporting and transparency. 

For clarity: the activity subject to post-trade transparency should be a subset of the activity subject to transaction reporting requirements and the activity subject to pre-trade transparency should be a subset of the activity subject to post-trade transparency. 


<ESMA_QUESTION_CP_MIFID_NQT_17>

Which of the three options proposed, would you recommend (Option 1, Option 2 or Option 3)? In case you recommend an alternative way forward, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_18>

What is your view on the proposal to delete the possibility for temporarily suspending the transparency provisions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_19>

Do you have any remarks on the assessment of Article 28 of MiFIR? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_20>

[bookmark: _Hlk42618453]We believe that it is important that the scope of the MIFIR DTO should be a subset of the EMIR CO. It does not make sense to have a transaction subject to the DTO unless it is subject to the CO. The introduction of the exemption for small financial counterparties (SFCs) from the CO regime under EMIR Refit was not matched with an equivalent regime for the DTO under MIFIR. This is likely to force SFCs back into clearing, undermining the co-legislator’s objective of making EMIR more proportionate and less onerous for such SFCs.

Similarly, EMIR Refit provides the ability for the Commission to suspend the CO that does not seem to be reproduced for the DTO. The absence of a mechanism to suspend the DTO reduces regulators’ ability to act in the event of changing liquidity and periods of market stress or volatility (as seen, for example, under COVID-19). The suspension of the CO should automatically lead to the suspension of the DTO as it should only apply to a subset of trades under the CO.

Article 28(2) of BMR requires EU supervised entities to have in place written plans setting out robust
fallbacks relating to the discontinuance or material modification of a benchmark, including the nomination of a substitute index where feasible and appropriate. Such risk mitigation measures should not trigger the DTO.

We would, therefore, recommend three key adjustments be prioritised that would make substantial improvements to the DTO regime:

1) Amend Article 28 of MIFIR to specify that the scope of transactions subject to the DTO are a subset of transactions subject to the CO under EMIR. This would provide legal clarity, ensure that the DTO does not fall out of line with the CO and support the objectives of EMIR Refit;
2) Ensure regulators have a clear mechanism to quickly and effectively suspend the DTO; and
3) Clarify that the introduction of benchmarks fallback clauses under BMR Article 28(2) does not trigger the application of a DTO.


Furthermore, we would also encourage the ESMA to ensure the DTO only applies for instruments where the EU venues are the primary centre of global liquidity.

Finally and for completeness, clarity should be provided that trades resulting from post-trade risk reduction activities should not be subject to the DTO and CO. We will provide details on this in our response to the ESMA CP on post-trade risk reduction (ESMA70-151-2852) currently open.


<ESMA_QUESTION_CP_MIFID_NQT_20>

Do you have any views on the above-mentioned criteria and whether the criteria are sufficient and appropriate for assessing the liquidity of derivatives? Do you consider it necessary to include further criteria (e.g. currency)? Do you consider that ESMA should make use of the provision in Article 32(4) for asset classes currently not subject to the trading obligations? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_21>

As explained in our response to Q20, we believe that the DTO should apply only to a subset of the CO. 


<ESMA_QUESTION_CP_MIFID_NQT_21>





Do you agree that a procedure for the swift suspension of the trading obligation for derivatives is needed? Do you agree with the proposed procedure? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_22>

We agree with the assessment that ESMA should have a standalone power to request the Commission suspend the DTO and this should be independent of whether or not the CO has been suspended. This would allow ESMA, or the European Commission, to react swiftly and predictably react to market disruption. Furthermore, although there should be a mechanism for the DTO to be suspended independently of the CO (as there are additional tests over and above the CO when imposing a DTO), there should be an assumption that the DTO will be automatically suspended whenever the CO is suspended. 



<ESMA_QUESTION_CP_MIFID_NQT_22>

Do you have a view on this or any other issues related to the application of the DTO?
<ESMA_QUESTION_CP_MIFID_NQT_23>

As set out above, Article 28(2) of the EU Benchmark Regulation requires EU supervised entities to have in place written plans setting out robust fallbacks relating to the discontinuance or material modification of a benchmark, including the nomination of a substitute index where feasible and appropriate. The introduction of fallback clauses in legacy contracts should not trigger a DTO. This should be clarified by ESMA. 

Furthermore, an EU DTO should only apply for instruments where the EU venues are the primary centre of global liquidity.

Finally, as set out in the introduction to our response, the calibration of the STP rules in RTS26 rule is impossible to meet and clearly disproportionate, causing negative effects without counterbalancing benefits. The requirements could be set at 80 percent of trades meeting the 10 second rule and 80 percent of trades meeting a revised 30 minute deadline (for electronically executed and voice or hybrid trades respectively). Such a correction would ensure the regulatory objectives were met but introduce some flexibility to enable and encourage competition and innovation, employ proper risk mitigation and allow fintech providers to operate successfully. 

<ESMA_QUESTION_CP_MIFID_NQT_23>

Do you have any views on the functioning of the register? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_24>

[bookmark: _GoBack]We would support ESMA, or a third party on behalf of ESMA, maintaining a single register which includes the classes of derivatives subject to the DTO and the relevant EU and equivalent third country venues.


<ESMA_QUESTION_CP_MIFID_NQT_24>

Do you agree that the current quarterly liquidity calculation for bonds is appropriate or would you be of the view that the liquidity determination of bonds should be simplified and provide for more stable results? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_25>

Do you agree with ESMA proposal to move to stage 2 for the determination of the liquidity assessment of bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_26>

Do you agree with ESMA proposal not to move to stage 2 for the determination of the pre-trade SSTI thresholds for all non-equity instruments except bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_27>




Do you agree with ESMA proposal to move to stage 2 for the determination of the pre-trade SSTI thresholds for bonds (except ETCs and ETNs)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_28>

What is your view on the current calibration of the ADNA and ADNT for commodity derivatives? Are there specific sub-asset classes for which the current calibration is problematic? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_29>

In relation to the segmentation criteria used for commodity derivatives: what is your view on the segmentation criteria currently used? Do you have suggestions to amend them? What is your view on ESMA’s proposals SC1 to SC3? In your view, for which sub-asset classes the “delivery/cash settlement location” parameter is relevant.
<ESMA_QUESTION_CP_MIFID_NQT_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_30>

What is your view on the analysis and proposals related to the pre-trade LIS thresholds for commodity derivatives? Which proposal to mitigate the counterintuitive effect of the current percentile approach do you prefer (i.e. keep the current methodology but modify its parameters, or change the methodology e.g. using a different metric for the liquidity criteria)? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_31>
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