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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for non-equity instruments and the trading obligations for derivatives MiFID II/ MiFIR review report published on the ESMA website.
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_NQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MIFID_NQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MIFID_NQT_ESMA_REPLYFORM or 
ESMA_CP_MIFID_NQT_ANNEX1
Deadline
Responses must reach us by 19 April 2020.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.
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Introduction

Please make your introductory comments below, if any:
<ESMA_COMMENT_CP_MIFID_NQT_1>

ICE Futures Europe and ICE Endex (jointly referred to as “ICE” or “the Exchanges”) welcome the opportunity to provide their comments on the ESMA consultation paper on MiFIR transparency regime for non-equity instruments. The Exchanges are wholly-owned subsidiaries of Intercontinental Exchange, Inc.
ICE Futures Europe was established in 1980 and provides a highly regulated fully electronic marketplace. It has over 300 Members ranging from global investment banks and trading companies to proprietary individual and former floor traders. ICE Futures Europe is a Recognised Investment Exchange, a Recognised Auction Platform, and a Benchmark Administrator under the Financial Services and Markets Act 2000, supervised by the Financial Conduct Authority. ICE Clear Europe Limited provides clearing and settlement services for all of ICE Futures Europe’s contracts.
 
ICE Endex is the leading energy exchange in continental Europe. It provides liquid European gas and power markets, including the TTF natural gas benchmark, enabling energy firms and financial participants to manage risk. ICE Endex offers a regulated futures and options platform, as well as gas balancing markets and gas storage services. ICE Endex is a regulated market supervised by the Dutch Authority for the Financial Markets (“AFM”).
<ESMA_COMMENT_CP_MIFID_NQT_1>

Q1. What benefits or impacts would you see in increased pre-trade transparency in the different non-equity markets? How could the benefits/impacts of such pre-trade transparency be achieved/be mitigated via changes of the Level 1 text?.

<ESMA_QUESTION_CP_MIFID_NQT_1>

ICE is fully committed to the policy objectives of MiFIR, including to provide more transparency in non-equity markets. Indeed, transparent price formation is an essential part of the regulated markets’ business model. However, only an appropriately calibrated transparency regime can achieve that objective. 

Under the ICE Block Trading Policy, which we have operated since 2014, trades above certain Block Trading thresholds can be negotiated outside of the central limit order-book (CLOB) and reported to the Exchange for formalisation and clearing purposes. These Block Trading thresholds are set individually for each product, based on its liquidity profile, type of market participants as well as the underlying physical market characteristics. An overly low Block Trading threshold could damage liquidity in the CLOB, thereby impairing the price-discovery process. Conversely, an excessive threshold would result in larger trading volumes remaining OTC as participants are unable to find counterparties in the order book. In order for a transparency regime to fulfil its function, the thin balance between overly low and excessively high thresholds must be retained. 

Cautious approach must be taken with respect to commodity derivatives in particular. These instruments are regularly used by real economy businesses to manage their commercial as well as financial risks. And whilst some products, such as the ICE Futures Europe Brent Crude Futures, have developed into global benchmarks, most commodity derivatives markets remain relatively illiquid. An appropriately-designed Block Trading Policy is therefore a sine qua non condition for their further development.

In the opinion of ICE, the current MiFIR pre-trade transparency regime does not sufficiently take into account the above considerations. First, the methodology for calculation of thresholds setting boundaries of the pre-trade transparency regime, including Illiquid Instrument and Large In Scale (LIS), is flawed. It results in a number of illiquid derivative contracts being wrongly classified as liquid and being subject to very high LIS thresholds. Counterintuitively, the latter come out very low for liquid derivative products. The consequences of the above are particularly visible in commodity derivatives markets, thereby forcing larger volumes to be executed in fully bilateral transactions.

Whilst the threshold calculation methodology is specified in the MiFIR Level 2 legislation, its negative consequences could be mitigated through a Level 1 change. In particular, the risk-management function of commodity derivatives should be carefully considered. 

ICE proposes that the hedging exemption available in MiFIR Article 8(1) is extended to cover all market participants managing risks arising from activity in the physical market, including financial counterparties.  Such solution would allow the building of liquidity in the order book to continue without jeopardising the ability of commodity derivatives markets to fulfil their function. 
Importantly, such change should be combined with relevant amendments in Level 2 which would remove the current factors leading to inappropriate thresholds (e.g. using notional values which are highly reliant on market prices).
<ESMA_QUESTION_CP_MIFID_NQT_1>

Q2. What proposals do you have for improving the level of pre-trade transparency available? Do you believe that the simplification of the regime for pre-trade transparency waivers would contribute to the improvement of the level of pre-trade transparency available?

<ESMA_QUESTION_CP_MIFID_NQT_2>

In the view of ICE, the current non-satisfactory level of pre-trade transparency in derivatives markets are caused by inappropriately calibrated Illiquid Instrument and Large In Scale thresholds, rather than an excessive number of available waivers. This is the case for commodity derivatives markets in particular.

In order to improve pre-trade transparency in commodities markets, an urgent revision is needed of the thresholds calculation methodologies. Furthermore, we propose that the hedging exemption envisaged by MiFIR Article 8(1) is extended to financial counterparties for pre-trade transparency purposes.

<ESMA_QUESTION_CP_MIFID_NQT_2>

Q3. Are you supportive of ESMA’s proposal to delete the pre-trade SSTI-waiver? Would you compensate for this by lowering the pre-trade LIS-thresholds across all asset classes or only for selected asset classes? What would be the appropriate level for such adjusted LIS-thresholds? If you do not support ESMA’s proposal to delete the pre-trade SSTI-waiver, what should be the way forward on the SSTI-waiver in your view?

<ESMA_QUESTION_CP_MIFID_NQT_3>

ICE agrees with ESMA’s proposal to delete the pre-trade SSTI waiver as it is indeed of limited use. At the same time, we support the proposal to lower LIS waiver thresholds. However, we also recommend that the LIS calculation methodology is revised to remove factors leading to counterintuitive result, namely less liquid instruments receiving very high LIS thresholds.

<ESMA_QUESTION_CP_MIFID_NQT_3>

Q4. What are your views on the use of the SSTI for the SI-quoting obligations. Should it remain (Option 1) or be replaced by linking the quoting obligation to another threshold (e.g. a certain percentage of the LIS-threshold) (Option 2)? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_4>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_4>

Q5. Would you support turning the hedging exemption into a limited negotiated trade waiver? If so, would you support Option 1 or Option 2? If not, please explain why.

<ESMA_QUESTION_CP_MIFID_NQT_5>

We are supportive of the extension of the hedging exemption to financial counterparties. Such solution would allow the building of liquidity in the order book to continue without jeopardising the ability of commodity derivatives markets to fulfil their function. 
However, we do not see merit in replacing the current hedging exemption by such waiver with the exact same scope. Such change would only result in an increased administrative burden without any clear benefits.

<ESMA_QUESTION_CP_MIFID_NQT_5>

Q6. Do you agree with ESMA’s observations on the emergence of new trading systems and the proposed way forward requiring a Level 1 change and ESMA to issue an Opinion for each new trading system defining its characteristics and the transparency requirements? Would you have suggestions for the timeline and process of such Opinions? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_6>

ICE agrees that the current catalogue of trading systems may not fully capture all functionalities offered by some trading venues. We support ESMA’s proposal to issue opinions should a new trading system be made available. However, we stress that such opinions must be issued as soon as practically possible, no later than within six weeks. Trading venues should be allowed to operate such new systems under provisional requirements agreed with their respective regulators, whilst the opinion is being agreed upon.

<ESMA_QUESTION_CP_MIFID_NQT_6>

Q7. Do you agree with the proposal for the definition of hybrid system? Are there in your view trading systems currently not or not appropriately covered in RTS 2 on which ESMA should provide further guidance? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_7>

ICE is of the view that hybrid systems are those formed of more than one component. For example, where transactions in the same product can be executed via different routes, such as order book or pre-negotiated trade registration, depending on their sized or other features, these routes should not be consider separate trading systems. In the example above, transactions executed through both routes would be subject to the same post-trade process and form the same pool of open interest. It cannot be argues that they are separate trading systems. Rather, they are both components of a hybrid system.

<ESMA_QUESTION_CP_MIFID_NQT_7>

Q8. Do you agree with ESMA’s proposal to require SIs to make available data free of charge 15 minutes after publication? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_8>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_8>

Q9. Would you see value in further standardising the pre-trade transparency information to increase the usability and comparability of the information? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_9>

No, ICE does not see value in further standardising pre-trade transparency information.  
In our view, there are certain factors that should be considered when reviewing pre-trade transparency requirements:
· The vast quantity of data that needs to be published - files published in a human- readable format are restrictive in the quantity of data that can be displayed. Furthermore, applications that are available for general consumption by non-professional users will have their own built-in features that restrict millions of data entries to be displayed.
· The numerous publication sites - each venue has to publish data in the public domain. This is a very costly source for users to collect data; professional users will have to connect to multiple sites to collate all data they require, restructuring multiple formats and filtering on required content. This requires a lot of time.
Today ICE sees no demand for these files, though through multiple redistributors we make our delayed data available with no end user fees. Many of these redistributors are already providing consumer firms with real-time data and therefore, additional users for delayed access (both professional and non-professional) can be added without incurring any ICE market data fees. These redistributors are often providing value-added services to capture and display the data to meet client demand, allowing them to filter on content or dates.  They also offer API or feed solutions, thus allowing consumers to receive data via a standardised format, and likewise with ICE there is no end user fee for the consumption of delayed data via these services.
Therefore, while there are multiple sources to receive delayed data published by exchanges, there will be minimal demand to access the pre-trade transparency information directly from a public display for human consumption.
<ESMA_QUESTION_CP_MIFID_NQT_9>

Q10. Do you agree with ESMA’s assessment of the level of post-trade transparency and with the need of a more streamlined and uniform post-trade regime which does not include options at the discretion of the different jurisdictions? If not, please explain why and, where available, support your assessment with data.

<ESMA_QUESTION_CP_MIFID_NQT_10>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_10>

Q11. Do you agree with this proposal? What would be the appropriate level of such a revised LIS-threshold in your view?

<ESMA_QUESTION_CP_MIFID_NQT_11>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_11>

Q12. In your view, should the real time publication of volume masking transactions apply to transactions in illiquid instruments and above LIS waiver (Option 1) or to transactions above LIS only (Option 2 and Option 3). Please elaborate. If you support another alternative, please explain which one and why.

<ESMA_QUESTION_CP_MIFID_NQT_12>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_12>

Q13. Do you agree with the publication of the price and volume of all transactions after a certain period of time, such as two calendar weeks (Option 1 and 2) or do you support the two-steps approach for LIS transactions (Option 3)? Please explain why and provide any alternative you would support. Which is the optimal option in case a consolidated tape would emerge in the future?

<ESMA_QUESTION_CP_MIFID_NQT_13>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_13>

Q14. Do you agree with ESMA’s proposed way forward to issue further guidance and put a stronger focus on enforcement to improve the quality of post-trade data? Are there any other measures necessary at the legislative level to improve the quality of post-trade data? What changes to the transparency regime in Level 1 could lead to a substantial improvement of data quality?

<ESMA_QUESTION_CP_MIFID_NQT_14>

ICE agrees the Level 2 specification is clear with regards to the publication of post-trade data. The concerns on data quality should be addressed with supervisory guidance, though such guidance must be consistent across member states. As a potential to address the data quality issues, ICE suggests prioritising the top 100 liquid contracts. This is considered a scalable solutions as opposed to looking to resolve millions of ISINs, many of which are illiquid and eliminating the need to include deferred transactions. As with pre-trade transparency data, the numerous trading venues will mean that demand on public data will be limited. Likewise, many redistributors are available to offer post-trade data for lit markets available free of end user costs.
<ESMA_QUESTION_CP_MIFID_NQT_14>

Q15. What would be the optimal transparency regime to help with the potential creation of a CTP?

<ESMA_QUESTION_CP_MIFID_NQT_15>

ICE believes that the creation of a CTP should be guided by the level of transparency or indeed the lack thereof in the relevant asset classes. Therefore, ICE thinks that given the high level of fragmentation and lower transparency in the fixed income markets, the creation of post-trade CTP for fixed income markets could improve the transparency in that market segment.
However, firstly the lack in data quality and secondly, the lack in a unified post-trade fixed income deferral regimes would have to be addressed.
· Feeble data quality for fixed income market
Currently, a significant volume of the trade data published under MiFID II guidelines in fixed income markets is not reliable due to uncertainty of the format that the data is provided in. For example, price and volume as well as the absence of indication of the side of trade (e.g. dealer bid, dealer offer) limit the usage. The US TRACE system and the IOSCO guidelines already include such requirements. In this context, ICE supports ICMA’s call for a cross-industry working group with ESMA to improve the data quality for fixed income, including harmonised standards. Importantly, it will be crucial that trades reported on the CTP are appropriately flagged to indicate whether they contribute to price discovery or not.
· Lack of unified post-trade fixed income deferral regimes
The inconsistent application of the MiFID II post-trade fixed income deferral regimes by national competent authorities in the EU reduces market transparency and the usability of market data. Longer delays, due to different deferrals, reduce the usability of the data, which cannot subsequently be used for price discovery. The current permitted deferrals vary between 2 days in certain Nordic markets vs. the full 4 weeks in the UK and Germany. A deferral regime which prefers to maximise usability of data can lead to increased transparency and incorporation into intraday pricing and analytics. Therefore, ICE proposes to harmonise the post-trade deferral regimes for fixed income across the EU (for example via Level 3 guidance), while taking into account the need for flexibility for larger sized trade volumes for which different permissions may be required.
<ESMA_QUESTION_CP_MIFID_NQT_15>

Q16. Do you agree with ESMA’s above assessment? If not, please explain.

<ESMA_QUESTION_CP_MIFID_NQT_16>

ICE believes the assessment needs to be expanded as it does not explain why there should be 20 million ISINs created in OTC products for which there has been no turnover data reported to FIRDS, given that there is charge for the creation of an ISIN.  
We think it would be more useful if supervisors had reconciled the data reported under RTS 22 with that reported under RTS 2. We do not believe the current regime exempts any material number of OTC derivatives from transaction reporting and think that ESMA should provide more explanation to support this comment.  
Given the incomplete nature of the analysis we do not believe any changes to the operation of TOTV or its definition should be made until a clearer assessment can be published.
<ESMA_QUESTION_CP_MIFID_NQT_16>

Q17. Are you of the view that the interpretation of TOTV should remained aligned for both transparency and transaction reporting? If not, please explain why.

<ESMA_QUESTION_CP_MIFID_NQT_17>

We do not support different definitions of regulatory concepts in different parts of the regime as it leads to unnecessary confusion and uncertainty.
<ESMA_QUESTION_CP_MIFID_NQT_17>

Q18. Which of the three options proposed, would you recommend (Option 1, Option 2 or Option 3)? In case you recommend an alternative way forward, please explain.

<ESMA_QUESTION_CP_MIFID_NQT_18>

ICE does not have a view of which of these options should be selected. However, we do not agree with the underlying assumption of Option 2 that derivatives with the same physical underlying, traded on different trading venues, should somehow be considered the same or equivalent contracts. Such instruments are subject to different terms and conditions as well as settlement procedures and prices. 

<ESMA_QUESTION_CP_MIFID_NQT_18>

Q19. What is your view on the proposal to delete the possibility for temporarily suspending the transparency provisions? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_19>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_19>

Q20. Do you have any remarks on the assessment of Article 28 of MiFIR? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_20>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_20>

Q21. Do you have any views on the above-mentioned criteria and whether the criteria are sufficient and appropriate for assessing the liquidity of derivatives? Do you consider it necessary to include further criteria (e.g. currency)? Do you consider that ESMA should make use of the provision in Article 32(4) for asset classes currently not subject to the trading obligations? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_21>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_21>

Q22. Do you agree that a procedure for the swift suspension of the trading obligation for derivatives is needed? Do you agree with the proposed procedure? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_22>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_22>

Q23. Do you have a view on this or any other issues related to the application of the DTO?

<ESMA_QUESTION_CP_MIFID_NQT_23>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_23>

Q24. Do you have any views on the functioning of the register? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_24>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_24>

Q25. Do you agree that the current quarterly liquidity calculation for bonds is appropriate or would you be of the view that the liquidity determination of bonds should be simplified and provide for more stable results? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_25>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_25>

Q26. Do you agree with ESMA proposal to move to stage 2 for the determination of the liquidity assessment of bonds? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_26>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_26>

Q27. Do you agree with ESMA proposal not to move to stage 2 for the determination of the pre-trade SSTI thresholds for all non-equity instruments except bonds? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_27>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_27>

Q28. Do you agree with ESMA proposal to move to stage 2 for the determination of the pre-trade SSTI thresholds for bonds (except ETCs and ETNs)? Please explain.

<ESMA_QUESTION_CP_MIFID_NQT_28>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CP_MIFID_NQT_28>

Q29. What is your view on the current calibration of the ADNA and ADNT for commodity derivatives? Are there specific sub-asset classes for which the current calibration is problematic? Please justify your views and proposals with quantitative elements where available.

<ESMA_QUESTION_CP_MIFID_NQT_29>

RTS 2 sets out the methodology for determining illiquid instruments. The IL waiver thresholds are determined on the basis of the average traded daily notional amount (ADNA) (or average daily amount in the case of emission markets) and the average daily number of trades (ADNT) as specified by the RTS for a given sub-asset class.
However, this methodology has proven unworkable in practice, particularly with respect to energy commodity derivatives. Calculations based on insufficiently granular sub-asset classes, besides arbitrarily selected and inappropriately calibrated parameters, result in a significant number of niche and nascent products being incorrectly classified as liquid based on the two liquidity criteria in Table 7.1, Annex III, RTS 2. These products are then subject to significantly broader transparency requirements, which were previously reserved for developed markets.
The latter has the effect of preventing nascent commodity derivatives markets from developing, pushing small and medium sized members towards more bilateral (OTC) trading. This ultimately results in more direct trading with the large(r) producers, often referred to as origination business.
Consequently, ICE proposes to replace the current RTS 2 methodology for calculating LIS and IL waiver thresholds for commodity derivatives with a product-specific approach based on well-established practices of trading venues. Please see our response to Question 31 for our full proposal.
A key principle underpinning this approach is the exclusion of price from the calculation of IL and LIS threshold. The inclusion of price in the calculation of the ILQ and LIS threshold values can lead to misinterpretations and confusion when measuring liquidity in instruments that are not natively defined in notional value. This can result in situations like the following: 
a) Price movements occurring in the same direction as changes in liquidity exaggerate the liquidity changes; 
b) Price movements which occur in the opposite direction mute the change in liquidity;
c) Price movements without a change in liquidity make liquidity appear more volatile than it actually is.
Liquidity should therefore not be measured by the notional value of transactions. For example, applying notional value as per the ADNA across all asset classes is likely to introduce a significant amount of ‘noise’ to an analysis of market liquidity. Moreover, market players typically hedge their production and consumption in trading in lots and not in notional value. 
Thus, we recommend that any liquidity analysis is normalised to a base quantity unit that is native to the asset class. For commodities this will typically be a specific unit of measure (e.g. barrels, tons, MW, etc.). 
Given the urgent need to find a workable solution that avoids the negative impacts outlined above, we propose a recalibration of the LIS and IL waiver thresholds for energy derivatives as a ‘quick-fix’ solution. This will allow exchanges to implement appropriate LIS thresholds for liquid contracts as soon as possible and reduce the detrimental impact of RTS 2 on the ability of energy market participants to use regulated platforms to hedge their risk exposures.
<ESMA_QUESTION_CP_MIFID_NQT_29>

Q30. In relation to the segmentation criteria used for commodity derivatives: what is your view on the segmentation criteria currently used? Do you have suggestions to amend them? What is your view on ESMA’s proposals SC1 to SC3? In your view, for which sub-asset classes the “delivery/cash settlement location” parameter is relevant.

<ESMA_QUESTION_CP_MIFID_NQT_30>

ICE is of the view that the current segmentation criteria for commodity derivatives are insufficiently granular. This leads to certain commodity derivatives contracts being wrongly classified as liquid or subject to excessive Large In Scale thresholds.  

This is the case for Oil commodity derivatives in particular as a number of contracts in that asset class, with the same grade underlying but delivered to different locations, have been made subject to the same requirements, resulting in discriminatory treatment of less liquid locations. 

<ESMA_QUESTION_CP_MIFID_NQT_30>

Q31. What is your view on the analysis and proposals related to the pre-trade LIS thresholds for commodity derivatives? Which proposal to mitigate the counterintuitive effect of the current percentile approach do you prefer (i.e. keep the current methodology but modify its parameters, or change the methodology e.g. using a different metric for the liquidity criteria)? Please justify your views and proposals with quantitative elements where available.

<ESMA_QUESTION_CP_MIFID_NQT_31>

ICE is of the view that the pre-trade transparency regime in its present form is not fit for purpose and cannot be applied, in particular to commodity derivatives markets, without compromising their vital role in supporting the hedging activity of commercial market participants and in mitigating wider systemic risks. 

Specifically, we consider the current pre-trade transparency calculation methodology introduced by RTS 2 to be flawed and thus leading to inappropriately calibrated thresholds.

We are of the view that the methodology should be amended in line with the following recommendations.

1) Exclusion of price factor from the calculation of IL and LIS thresholds 
The inclusion of price in the calculation of LIS and IL threshold values can lead to misinterpretations and indeed confusion when measuring liquidity in instruments that are not natively defined in notional value. 

This can result in situations like the following: 

a) Price movements occuring in the same direction as changes in liquidity exaggerate the liquidity changes; 

b) Price movements which occur in the opposite direction mute the change in liquidity; and 

c) Price movements without a change in liquidity make liquidity appear more volatile than it actually is. Liquidity should therefore not be measured by using the notional value of transactions. 

Applying notional value as per, for example, the ADNA (Average Daily Notional Amount) across all asset classes is likely to introduce a significant amount of ‘noise’ to an analysis of market liquidity. Moreover, market players typically hedge their production and consumption in trading in lots and not in notional value. Thus, we recommend that any liquidity analysis is normalised to a base quantity unit that is native to the asset class. For commodities, this will typically be a specific unit of measure (e.g. barrels, tons, MW, etc.).

2) Sufficiently high daily number of trades for a market to be liquid 
In order for a market to be considered liquid, a sufficiently high number of trades should be executed on each trading day. We recommend that the threshold should be set at the median of 100 transactions per day instead of the current average of 10. Considering the fact that liquidity is the ability to find a counterparty in a relatively short period of time within a given trading day, a threshold of 100 trades per day has the practical implication that it represents an average of approximately 1 trade every 5 minutes on an 8-hour trading day. In contrast, a threshold of 10 trades represents just 1.25 trades per hour. Given that trading is rarely uniformly distributed throughout the day, the higher threshold is a better basis for determining liquidity. 

For the same reason, a median is proposed as the minimum instead of a mean. The mean can simply be an alternate view of the sum count of trades per year. 

3) Trade frequency and standard size rather than volume as liquidity indicators 
Consider two instruments: Instrument 1 is traded on average once per day for 100,000 units and Instrument 2 is traded on average 10,000 times per day for 10 units. In both cases, the average volume will be 100,000 units per day. However, it would be very difficult to categorise Instrument 1 as liquid, whereas Instrument 2 can be considered to be very liquid for trade volumes of approximately 10 units. 

We therefore recommend that trade frequency and standard size, excluding unrelated vectors such as price and currency, are both measured in order to determine liquidity. 

4) Counterintuitive effects of a percentile-based approach 
A percentile-based approach can lead to significant counterintuitive effects, which is important to keep in mind when setting LIS thresholds. We would like to illustrate this in the following: 

Figure 1 represents the distribution of trade quantities in a highly liquid instrument. 

Figure 1: Distribution of trade quantities in a highly liquid instrument
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Source: ICE 2018.
Figure 2 is a similar chart for an instrument that exceeds 100 trades per day but has significantly lower liquidity. 
Figure 2: Distribution of trade quantities in a low liquidity instrument
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 *Note: the number of trades is measured over a defined interval, in this case from 01.01.2018 to 17.05.2018.
Source: ICE, 2018.
Explanation: while the low-liquidity instrument in Figure 2 is showing the beginnings of developing liquidity in lower trade sizes as evident from the local spike at a quantity of 1, some metric specific to this instrument is still driving the trade sizes in increments of 5 unit multiples with specific drivers around the 50 level, whereas such drivers are no longer the main determinant of trade size in the high liquidity market in Figure 1. 

Table 2 shows the basic statistics of the two instruments described above: 

Table 2: Basic statistics of a high liquidity instrument and a low liquidity instrument
	Liquidity
	Mean
	Median
	Mode
	Standard Deviation
	Mode Trade Size as a percentage of Total Trades

	High
	2.59
	1
	1
	12.01
	77.66%

	Low
	39.61
	40
	50
	36.12
	36.02%


Any approach similar to the existing one using a central or percentile-based measure applied equally to these two examples will result in: 

d) A low standard size for the high liquidity instrument; 

e) A high standard size for the low liquidity instrument; 

f) A low LIS for the high liquidity instrument (the 70th percentile is still 1 unit); 

g) A high LIS for the low liquidity instrument (the 70th percentile is 50 units by trade and 72 units by volume). 

The above results are counterintuitive and imply that the instrument with lower liquidity can support higher LIS levels than the high-liquidity instrument – when in fact the opposite is true. While the low liquidity instrument does typically trade in a higher size, the overall size of this market and trade frequency is dwarfed by the higher liquidity of the market. Therefore, setting a low LIS for high liquidity markets and a high LIS for low liquidity markets based on the standard trade size in either mean, median or mode terms is detrimental for the development of low liquidity markets. There is indeed a clear need for multiple approaches or a scaled approach based on variations in distribution.
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