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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for non-equity instruments and the trading obligations for derivatives MiFID II/ MiFIR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_NQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MIFID_NQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MIFID_NQT_ESMA_REPLYFORM or 
ESMA_CP_MIFID_NQT_ANNEX1

Deadline
Responses must reach us by 19 April 2020.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Börse Stuttgart
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Germany



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MIFID_NQT_1>
Börse Stuttgart is one of Germany’s leading floor-based exchanges and a first choice of retail investors. Investors can trade equities, securitised derivatives, bonds, ETFs and investment funds while benefiting from top-quality execution at the best prices. Börse Stuttgart leads the German market for exchange-based trading in corporate bonds and is number one in Europe in the securitised derivatives segment. In 2019, Börse Stuttgart recorded a total trading volume of around EUR 69 billion across all asset classes, making it Europe’s tenth largest exchange.

Börse Stuttgart welcomes the possibility to respond to the ESMA Consultation Paper on “MiFID II/MiFIR review report on the transparency regime for non-equity instruments and the trading obligation for derivatives”. We would like to address in particular the insufficient level of pre- and post-trade transparency in the non-equity space. Börse Stuttgart believes that MiFID II/MiFIR has not delivered on its objective to increase transparency. In particular, the trading of bonds and securitised derivatives remains opaque. The large majority of these instruments is traded OTC and thus with limited access for market participants as well as less transparency compared to multilateral venues. Moreover, trading in bonds and securitised derivatives is very fragmented with 293 non-equity trading venues whereof 166 are bond SIs and 45 securitised derivatives SIs. 
Börse Stuttgart calls on ESMA to support initiatives that would shift a significant share of trading of bonds and securitised derivatives – which are important asset classes for Börse Stuttgart based on trading volume – to transparent and multilateral trading venues in order to benefit from the advantages of a transparent price formation process on regulated markets. Bonds and derivatives markets with deep pools of high-quality liquidity are a crucial component of healthy ecosystems as well as an important contribution to competitive, transparent and stable EU financial markets. Börse Stuttgart believes that more needs to be done to ensure that the transparency objectives of MiFID II/MiFIR are fulfilled. 
<ESMA_COMMENT_CP_MIFID_NQT_1>


What benefits or impacts would you see in increased pre-trade transparency in the different non-equity markets? How could the benefits/impacts of such pre-trade transparency be achieved/be mitigated via changes of the Level 1 text?.
<ESMA_QUESTION_CP_MIFID_NQT_1>
Börse Stuttgart believes that the objective in MiFID II/MiFIR to increase the pre- and post-trade transparency for non-equity instruments has not been achieved. We agree with ESMA’s conclusion that “the level of pre-trade transparency in non-equity markets remains limited following the application of MiFID II” (ESMA Consultation Paper, p. 33, para. 70) and that “the overall level of real-time post-trade transparency appears to be very limited” (ESMA Consultation Paper, p. 56, para. 150). In particular, the trading of bonds and securitised derivatives remains generally rather opaque and fragmented with 293 non-equity trading venues whereof 166 are bond SIs and 45 securitised derivatives SIs. Consequently, the large majority of these instruments is traded OTC and thus with limited access for market participants as well as less transparency compared to multilateral venues. 
Börse Stuttgart calls on ESMA to support initiatives that would shift a significant share of trading of bonds and securitised derivatives to transparent and multilateral trading venues.
With regard to the bond market, investors should be provided with increased visibility on the most liquid bonds, that is bonds that actively trade. Therefore, the number of liquid bonds should be increased so that the trading activity is visible in the market. It would also benefit a clear price formation process. Börse Stuttgart suggests to change the criteria for assessing the liquidity of bonds in order to increase the number of bonds that can be deemed liquid and as a consequence subject to the transparency regime. A higher degree of transparency will benefit investors, both professional and retail, but also entities such as pension funds and insurance companies ultimately benefiting the real economy. In addition, Börse Stuttgart supports a simplified waiver regime.
As already laid down in the ESMA consultation on SIs in non-equity instruments, Börse Stuttgart advocates to use the 100,000 EUR denomination threshold for both bonds and securitised derivatives to delineate lit (regulated markets, MTF) trading from dark (OTC, SI) trading. Trading at and below the 100,000 EUR threshold would only be allowed on transparent regulated markets and MTFs. This would significantly reduce market fragmentation, aggregate liquidity and increase pre- and post-trade transparency, in particular for retail investors. The 100,000 EUR threshold would be consistent with the threshold used for the wholesale disclosure regime defined by the Prospectus Regulation and would also be in line with the one currently used for the purpose of the calculations to determine whether a bond is liquid or not. Börse Stuttgart believes that with regard to securitised derivatives such a change would also simplify the fragmented execution landscape.
Investors – especially retail investors – would profit from the change as it would allow for a better interaction on multilateral markets.
<ESMA_QUESTION_CP_MIFID_NQT_1>

What proposals do you have for improving the level of pre-trade transparency available? Do you believe that the simplification of the regime for pre-trade transparency waivers would contribute to the improvement of the level of pre-trade transparency available?
<ESMA_QUESTION_CP_MIFID_NQT_2>
Yes, Börse Stuttgart believes that the pre-trade transparency regime needs to be simplified and made more coherent for the market. We support ESMA’s proposal to remove the SSTI waiver and to lower the LIS threshold. As pointed out under Q1, the liquidity calculations should also be reviewed so that bonds that actively trade fall within the scope of the transparency regime. Börse Stuttgart generally supports strengthening transparency as it benefits the market in general and investors in particular. However, the market should be given sufficient time to implement any changes proposed by ESMA in this regard. 
<ESMA_QUESTION_CP_MIFID_NQT_2>

Are you supportive of ESMA’s proposal to delete the pre-trade SSTI-waiver? Would you compensate for this by lowering the pre-trade LIS-thresholds across all asset classes or only for selected asset classes? What would be the appropriate level for such adjusted LIS-thresholds? If you do not support ESMA’s proposal to delete the pre-trade SSTI-waiver, what should be the way forward on the SSTI-waiver in your view?
<ESMA_QUESTION_CP_MIFID_NQT_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_3>

What are your views on the use of the SSTI for the SI-quoting obligations. Should it remain (Option 1) or be replaced by linking the quoting obligation to another threshold (e.g. a certain percentage of the LIS-threshold) (Option 2)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_4>

Would you support turning the hedging exemption into a limited negotiated trade waiver? If so, would you support Option 1 or Option 2? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_5>


Do you agree with ESMA’s observations on the emergence of new trading systems and the proposed way forward requiring a Level 1 change and ESMA to issue an Opinion for each new trading system defining its characteristics and the transparency requirements? Would you have suggestions for the timeline and process of such Opinions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_6>
Börse Stuttgart does not share ESMA’s observations and disagrees with the proposed way forward, that is requiring a Level 1 change for ESMA to issue an Opinion for each new trading system. It is not in ESMAs competence to define characteristics and transparency requirements for new trading systems. It is the competence of the legislators to define the scope of the rules. We believe that the approach ESMA is suggesting undermines the legislative process and increases legal uncertainty. Moreover, such an approval process in the form of an Opinion bears the risk to delay innovation and might potentially shift trading to less regulated and transparent markets (OTC markets).
<ESMA_QUESTION_CP_MIFID_NQT_6>

Do you agree with the proposal for the definition of hybrid system? Are there in your view trading systems currently not or not appropriately covered in RTS 2 on which ESMA should provide further guidance? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_7>
Although Börse Stuttgart agrees that the definition of a hybrid systems could be clarified, we caution against substantial changes that would put well-established and proven business models operated by established exchanges at risk. 
<ESMA_QUESTION_CP_MIFID_NQT_7>

Do you agree with ESMA’s proposal to require SIs to make available data free of charge 15 minutes after publication? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_8>
Börse Stuttgart agrees that SIs should make available data free of charge 15 minutes after publication. SIs should be subject to the same obligations as trading venues. This would increase the available pre-trade information for investors and facilitate investment decisions. 
Moreover, Börse Stuttgart believes that it would ensure a level playing field regarding delayed pre-trade transparency between trading venues and SIs. Under the current regime, SI are able to leverage the delayed free of charge pre-trade data from trading venues to determine their prices whereas trading participants on trading venues are not able to access pre-trade data from SIs free of charge. 
<ESMA_QUESTION_CP_MIFID_NQT_8>

Would you see value in further standardising the pre-trade transparency information to increase the usability and comparability of the information? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_9>
[bookmark: _GoBack]Börse Stuttgart believes that in a first step the low level of transparency in the SI and OTC space has to be addressed. In a second step, we do see a certain degree of value in further standardising the pre-trade transparency information to increase the usability and comparability of the information. However, Börse Stuttgart would like to highlight that trading venues have already invested considerable resources into ensuring compliance with the current requirements. Therefore, a cautious approach is needed, which is based on a cost-benefit analysis. Any changes should keep the costs to a minimum and amendments should only be proposed where a clear benefit is demonstrated. 
<ESMA_QUESTION_CP_MIFID_NQT_9>

Do you agree with ESMA’s assessment of the level of post-trade transparency and with the need of a more streamlined and uniform post-trade regime which does not include options at the discretion of the different jurisdictions? If not, please explain why and, where available, support your assessment with data.
<ESMA_QUESTION_CP_MIFID_NQT_10>
Yes, Börse Stuttgart thinks that there should be a more uniform regime in order to have a level playing field across jurisdictions. 
<ESMA_QUESTION_CP_MIFID_NQT_10>





Do you agree with this proposal? What would be the appropriate level of such a revised LIS-threshold in your view?
<ESMA_QUESTION_CP_MIFID_NQT_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_11>

In your view, should the real time publication of volume masking transactions apply to transactions in illiquid instruments and above LIS waiver (Option 1) or to transactions above LIS only (Option 2 and Option 3). Please elaborate. If you support another alternative, please explain which one and why.
<ESMA_QUESTION_CP_MIFID_NQT_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_12>

Do you agree with the publication of the price and volume of all transactions after a certain period of time, such as two calendar weeks (Option 1 and 2) or do you support the two-steps approach for LIS transactions (Option 3)? Please explain why and provide any alternative you would support. Which is the optimal option in case a consolidated tape would emerge in the future?
<ESMA_QUESTION_CP_MIFID_NQT_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_13>

Do you agree with ESMA’s proposed way forward to issue further guidance and put a stronger focus on enforcement to improve the quality of post-trade data? Are there any other measures necessary at the legislative level to improve the quality of post-trade data? What changes to the transparency regime in Level 1 could lead to a substantial improvement of data quality?
<ESMA_QUESTION_CP_MIFID_NQT_14>
Börse Stuttgart sees merit in ESMA focusing more on enforcement and the correct trade flagging to increase the quality of post-trade transparency. This is particular important for OTC and SI trading where transparency is still limited. 
However, Börse Stuttgart would like to highlight another issue, which should be considered as a priority before focussing on enforcement. Trading venues still face significant obstacles with regard to the data we have to submit, in particular in relation to inconsistent assignments of CFI codes. The inconsistent assignment of CFI codes by the National Numbering Agencies (NNA) remains one of the most common data issue exchanges are facing. Often the CFI codes received by the NNA do not match the type of instrument listing. On this basis, it is not possible to report all appropriate fields as they may not be required for the incorrect CFI type assigned leading to errors as data fields not shown cannot be reported. Due to this issue there are still unresolved errors on FIRDS data. Also in these cases the errors cannot be corrected until the NNAs amend the CFI codes. Unfortunately, the NNAs responsible for assigning CFI codes usually amend the CFI only in a large timeframe post-listing. This can result in exchanges having different CFI codes depending at what point they sourced the data and leading to a significant number of inconsistency warnings for non-equity instruments admitted to European markets, as well as to high efforts for the amended transparency reporting. 
Börse Stuttgart strongly urges ESMA to liaise with the NNAs in order to find a solution to the issues arising from inconsistent CFI assignments and finally to improve the accuracy of the respective data. 
<ESMA_QUESTION_CP_MIFID_NQT_14>

What would be the optimal transparency regime to help with the potential creation of a CTP?
<ESMA_QUESTION_CP_MIFID_NQT_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_15>





Do you agree with ESMA’s above assessment? If not, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_16>

Are you of the view that the interpretation of TOTV should remained aligned for both transparency and transaction reporting? If not, please explain why.
<ESMA_QUESTION_CP_MIFID_NQT_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_17>

Which of the three options proposed, would you recommend (Option 1, Option 2 or Option 3)? In case you recommend an alternative way forward, please explain.
<ESMA_QUESTION_CP_MIFID_NQT_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_18>

What is your view on the proposal to delete the possibility for temporarily suspending the transparency provisions? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_19>
Börse Stuttgart would like to highlight that this has not been used so far. Therefore, it seems to make sense to delete this requirement. Also, from a practical perspective such a temporary suspension would most likely be very difficult to implement. 
<ESMA_QUESTION_CP_MIFID_NQT_19>

Do you have any remarks on the assessment of Article 28 of MiFIR? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_20>

Do you have any views on the above-mentioned criteria and whether the criteria are sufficient and appropriate for assessing the liquidity of derivatives? Do you consider it necessary to include further criteria (e.g. currency)? Do you consider that ESMA should make use of the provision in Article 32(4) for asset classes currently not subject to the trading obligations? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_21>





Do you agree that a procedure for the swift suspension of the trading obligation for derivatives is needed? Do you agree with the proposed procedure? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_22>

Do you have a view on this or any other issues related to the application of the DTO?
<ESMA_QUESTION_CP_MIFID_NQT_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_23>

Do you have any views on the functioning of the register? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_24>

Do you agree that the current quarterly liquidity calculation for bonds is appropriate or would you be of the view that the liquidity determination of bonds should be simplified and provide for more stable results? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_25>
Börse Stuttgart agrees with ESMA that the current level of pre- and post-trade transparency for bonds is very low. We think that the low number of bonds classified as liquid (0,2% of total bonds in Q3 2019) shows that the liquidity determination process is not delivering on the MiFID II/MiFIR objective to increase transparency. 
In Börse Stuttgart’s opinion the limited number of liquid bonds can be attributed to:
· Criteria that have bee incorrectly defined
· Numerical parameters that are not appropriate
· Inaccurate or incomplete reporting from market stakeholder

Börse Stuttgart would like to refer to a series of proposals suggested by FESE that aim to address the misleading calculations for fixed income markets.
· Market reality shows that certain bonds never trade, because of for example level of structure, the size of the issued amount, the short-term maturity, private placement target, etc. An internal survey run by FESE showed that from a total number of about 107,000 bonds listed on 12 exchanges in 2019, 82% of these bonds never traded in the electronic order book (EOB). ESMA confirms in its consultation paper that most bonds that have been determined as illiquid in one quarter, remain illiquid through the next quarter accounting for 90-95% of illiquid bonds. It would therefore be reasonable to differentiate the types of bonds for the purpose of the transparency calculations excluding bonds that do not trade. 
· A bonds is currently classified as liquid when it is traded on a percentage of days greater or equal than 80%. However, a publication by the AMF (“Measuring liquidity on the corporate bond market”, March 2019) showed that this does not reflect market reality. Instead the average number of days traded is substantially lower than 80% threshold.
· A bond is currently classified as liquid when it has an average daily notional amount (ADNA) greater or equal to 100,000 EUR. The FESE survey showed that approximately 30% of EOB trades in 2019 had a notional amount equal or above 100,000 EUR. The wide gap between this figure and the 0,2% of liquid bonds identified in the Q3 2019 quarterly assessment casts doubt on the appropriateness of this threshold. 
· The FESE survey shows that over 7000,000 trades executed on European regulated markets are not considered for the liquidity test. There seems to be no valid reason why a trade below 100,000 EUR on a regulated market would not support the liquidity of a bond. Therefore, it is recommended to include trades below 100,000 EUR in the liquidity test.
· In order to better understand the impact of the thresholds included in MiFID II/MiFIR simulations with different transparency thresholds should be conducted, e.g. a series of simulations could be run within next year’s calibration in order to understand whether the impact on the number of liquid bonds will be substantial or not.
· Additionally, a full assessment of the underlying data should be performed and the data adjusted when required (before running new transparency calculations).
ESMA should consider reviewing how to access its database. It cannot be accessed via an API and the files are generally heavy and difficult to download. 
<ESMA_QUESTION_CP_MIFID_NQT_25>

Do you agree with ESMA proposal to move to stage 2 for the determination of the liquidity assessment of bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_26>
Börse Stuttgart believes that the move from stage 1 to stage 2 for the liquidity assessment of bonds would generally increase the level of transparency for bonds. Nevertheless, we do think that it has only very limited impact on the overall market transparency (an increase of 50% is still minimal regarding the total number of liquid bonds in stage 1). A broader review of RTS 2 for the methodology to perform the transparency calculations might be necessary. At this stage, Börse Stuttgart supports ESMA’s suggestion to move from stage 1 to stage 2 for the determination of the liquidity assessment for bonds. 
<ESMA_QUESTION_CP_MIFID_NQT_26>

Do you agree with ESMA proposal not to move to stage 2 for the determination of the pre-trade SSTI thresholds for all non-equity instruments except bonds? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_27>




Do you agree with ESMA proposal to move to stage 2 for the determination of the pre-trade SSTI thresholds for bonds (except ETCs and ETNs)? Please explain.
<ESMA_QUESTION_CP_MIFID_NQT_28>
Yes, Börse Stuttgart agrees with ESMA’s proposal to move to stage 2.
<ESMA_QUESTION_CP_MIFID_NQT_28>

What is your view on the current calibration of the ADNA and ADNT for commodity derivatives? Are there specific sub-asset classes for which the current calibration is problematic? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_29>

In relation to the segmentation criteria used for commodity derivatives: what is your view on the segmentation criteria currently used? Do you have suggestions to amend them? What is your view on ESMA’s proposals SC1 to SC3? In your view, for which sub-asset classes the “delivery/cash settlement location” parameter is relevant.
<ESMA_QUESTION_CP_MIFID_NQT_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_30>

What is your view on the analysis and proposals related to the pre-trade LIS thresholds for commodity derivatives? Which proposal to mitigate the counterintuitive effect of the current percentile approach do you prefer (i.e. keep the current methodology but modify its parameters, or change the methodology e.g. using a different metric for the liquidity criteria)? Please justify your views and proposals with quantitative elements where available.
<ESMA_QUESTION_CP_MIFID_NQT_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_NQT_31>
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