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Response Form to the Consultation Paper 
Draft Regulatory Technical Standards under the Benchmarks Regulation		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 May 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_CP_BRTS_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_BRTS_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_BRTS_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations”  “Consultation on MiFIR report on Systematic Internalisers in non-equity instruments”).

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
This paper may be specifically of interest to administrators of benchmarks, contributors to benchmarks and to any investor dealing with financial instruments and financial contracts whose value is determined by a benchmark or with investment funds whose performances are measured by means of a benchmark.
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General information about respondent
	Name of the company / organisation
	European Money Markets Institute (EMMI)
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	Europe




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CP_BRTS_1>
As an administrator of critical benchmarks, the European Money Markets Institute (EMMI) welcomes the proposed draft RTS that provide further clarity on the implementation of the EU Benchmark Regulation, and contribute to enhance the robustness, accuracy and transparency of benchmarks, as a means to minimise the risk of manipulation, and foster market confidence. <ESMA_COMMENT_CP_BRTS_1>







Questions 

Q1 : Do you agree with the governance arrangements set above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_1>
Yes. All benchmark administrators, independent or as part of a wider corporate structure, should have a clear organisational structure and clearly defined roles. Responsibilities that are explicitly and transparently allocated facilitate the administrator to fulfil its role as a supervised entity. <ESMA_QUESTION_CP_BRTS_1>

Q2 : Do you agree that administrators should have in place a remuneration framework?
<ESMA_QUESTION_CP_BRTS_2>
Yes. Article 5 (2) of Commission Delegated Regulation 2018/1640 on governance and control requirements for supervised contributors already includes a regime to avoid conflicts of interests on the contributor level, according to which the remuneration of submitters must not be linked to the value of the benchmark, specific values or a related activity. It can be a meaningful addition to complement this at administrator level.
<ESMA_QUESTION_CP_BRTS_2>

Q3 : Do you agree that the same requirements should apply to an administrator that is a natural person? Please elaborate.  
<ESMA_QUESTION_CP_BRTS_3>
Yes. Conflicts of interests should always be avoided, or at least mitigated, and remuneration should not be linked to the performance of a benchmark. With a single person administrator, business interest inevitably causes conflicts of interest, but revenue should not be linked to the performance of a benchmark (i.e. its “value”).
<ESMA_QUESTION_CP_BRTS_3>

Q4 : Do you think that other conditions should be taken into account to ensure that the methodology complies with the requirements of the BMR? Please specify.
<ESMA_QUESTION_CP_BRTS_4>
No. The specification of robustness and reliability in draft Article 1 is necessary and sufficient. 
However, draft Article 2(1)(b) is not sufficiently precise, i.e. how elaborate a “methodology for the determination” of expert judgement needs to be. In EMMI’s view, the term could be meaningfully replaced by “criteria for the use of” for example.
For benchmarks based on contributions, EMMI suggests to draw a clear line between the responsibilities of the administrator in setting the framework for expert judgement, and those of the supervised contributors according to Article16(3) of BMR, whereby they are required to establish policies guiding any use of judgement, or exercise of discretion.
<ESMA_QUESTION_CP_BRTS_4>

Q5 : Do you consider that additional requirements are needed to ensure that the methodology is traceable and verifiable? Please specify.
<ESMA_QUESTION_CP_BRTS_5>
No. The proposed requirements are sufficient.
<ESMA_QUESTION_CP_BRTS_5>

Q6 : Do you think that the back-testing requirements are appropriate? Please specify.
<ESMA_QUESTION_CP_BRTS_6>
No. The back-testing requirements currently suggested are not clear: 
Draft Article 3(1)(a) requires that the methodology includes an assessment of the adequacy and appropriateness of the historical values of the benchmark. It is not clear how this assessment is different from the back-testing described in draft Article 3(2), if at all. EMMI suggests elaborating ESMA’s expectations for the assessment of historical values, and specifically, how this differs from ESMA’s expectations for the back-testing.
Draft Article (3)(2)(a) demands that the methodology include an ex-post back-testing against available transaction data. Draft Article 3(2)(e) prescribes this back-testing to happen at the same frequency as the calculation of the actual benchmark. Where a benchmark is based on transaction data, this data is already used to calculate the benchmark. A back-testing at the same interval and based on the same data would result in the exact same values, and its additional value, if designed this way, is questionable. There may be cases where “external” meaningful data is available, but it will hardly allow back-testing at the identical frequency as required. 
In a similar vein, ESMA suggests in Paragraph 39 of the CP that “back-testing against available transaction data should be an ex-post back-testing, which compares the observed outcome of the level of the benchmark based on transaction data to the expected outcome derived from the use of the methodology.” This is not clear. If the expected outcome of the use of the methodology was measurable, it would de facto be the observed outcome of the level of the benchmark, as there would be no reason for the two to diverge. EMMI’s understanding is that the back-testing should comprise of comparing the observed outcome of the level of the benchmark to other available transaction data that is not used in the calculation of the benchmark. EMMI suggests therefore further clarifications to ESMA’s definition of back-testing. 
<ESMA_QUESTION_CP_BRTS_6>

Q7 : Do you agree with the requirements set out above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_7>
Yes. EMMI agrees that administrators of benchmarks should have systems and controls in place to ensure the integrity of input data, in order to be able to identify and report any conduct that may involve manipulation or attempted manipulation of a benchmark to the competent authority.
<ESMA_QUESTION_CP_BRTS_7>

Q8 : Do you agree with the systems suggested for the surveillance of market manipulation? In particular, do you think that an automated system should be required only when it appears to be adequate according to the nature, scale and complexity of the benchmark? Please specify.
<ESMA_QUESTION_CP_BRTS_8>
Yes. EMMI agrees that automated systems can be adequate, especially where a benchmark is based on large amounts of input data that cannot regularly be surveyed manually.
EMMI appreciates that the draft RTS do not apply to regulated-data benchmarks (qua legislative exemption in Article 17 BMR) and agrees with ESMA’s reasoning in Recital (2) that regulated-data benchmarks are already subject to regulation and supervision. Following this logic, EMMI suggests reviewing the requirements for automated systems to take into account the specific design of benchmarks based on input data by supervised contributors. This regime results from past experience with benchmark manipulation, and addresses aspects that have shown to be particularly prone to manipulation when systems and controls are introduced such as sign-off, training and record keeping requirements. Automated systems at administrator level should take into account that these defined controls already apply at contributor level, and should hence be limited to address risks of manipulation that are inherent to the calculation of the benchmark at administrator level.  <ESMA_QUESTION_CP_BRTS_8>

Q9 : Do you think that other criteria should be considered in relation to the transition of the provision of the critical benchmark to a new administrator? Please specify. 
<ESMA_QUESTION_CP_BRTS_9>
Article 3(1)(b) of the draft RTS on mandatory administration lists criteria for the NCA to consider when assessing whether the cessation procedures according to Article 28(1) of the BMR are adequate. Number 4 points to the availability of appropriate alternatives to the critical benchmark. 
EMMI suggests:
-  clarifying that it is a requirement for the NCAs to collect external information and to make the assessment; 
- ensuring the coordination of this provision with Article 28(2) BMR, which explicitly exempts administrators from the requirement to nominate alternatives where feasible;
-  clarifying the relationship of Article 3(1)(b) iv of the draft RTS with Article 3(1)(d), which also requires the NCA to look at available alternatives, albeit outside the context of the appropriateness of the administrator’s procedures.  <ESMA_QUESTION_CP_BRTS_9>

Q10 : Do you think that other criteria should be considered in relation to the cessation of the provision of a critical benchmark? Please specify. 
<ESMA_QUESTION_CP_BRTS_10>
[bookmark: _Hlk42506395]Yes, as a first step EMMI suggests that the NCA reassesses the criticality of the benchmark, and notifies the Commission if the benchmark is considered no longer critical.
<ESMA_QUESTION_CP_BRTS_10>

Q11 : Do you agree with the criteria under which competent authorities may require changes to the compliance statement? Please specify
<ESMA_QUESTION_CP_BRTS_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BRTS_11>

Q12 : Do you agree with the criteria under which competent authorities may require changes to the control framework requirements? Please specify
<ESMA_QUESTION_CP_BRTS_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BRTS_12>
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