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Response Form to the Consultation Paper 
Draft Regulatory Technical Standards under the Benchmarks Regulation		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 May 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_CP_BRTS_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_BRTS_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_BRTS_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations”  “Consultation on MiFIR report on Systematic Internalisers in non-equity instruments”).

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
This paper may be specifically of interest to administrators of benchmarks, contributors to benchmarks and to any investor dealing with financial instruments and financial contracts whose value is determined by a benchmark or with investment funds whose performances are measured by means of a benchmark.
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General information about respondent
	Name of the company / organisation
	Cboe Europe
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☒
	Country/Region
	Europe




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CP_BRTS_1>
While the proposed technical standards address the need for proportionality, we would suggest that consideration be given to further implementation of a risk-based approach, tying the risk of manipulation to the imposed requirements of the regulation.  The scope of each requirement should be right sized to the respective administrators of non-significant, significant and critical benchmarks.  There are also limited exceptions for regulated data benchmarks which are significantly less prone to manipulation (e.g., reporting of infringements). However, we believe the scope and depth of the additional obligations should be proportionate to the use, nature, complexity and inherent risk of the benchmark and underlying input data.  It would be appropriate to expand the exemptions to include administrators of non-significant (including those that are not regulated data) benchmarks where the data is derived from transaction input data.  As ESMA is aware, there are a number of uncertainties relating to the definition of regulated data benchmarks and the NCAs have at times applied this definition inconsistently.  Further, there are a number of third country benchmarks that are derived from non-EU trading venues that are not deemed equivalent and thus not qualified as regulated data benchmarks under the BMR.  Additionally, earlier this year, because of a political decision, the equivalence previously granted for Swiss venues was withdrawn. This decision had nothing to do with integrity and reliability of the regulatory environment overseeing the Swiss-based equities trading. As a result of this decision, a select set of benchmarks across Europe went from regulated to non-regulated overnight. With respect to the draft technical standards, it would be more proportionate based on the complexity and inherent risks to impose the additional, more stringent requirements to benchmark administrators utilising contributor data.  Non-significant benchmarks incorporate a wide breadth of varied indices and not all benchmarks in that category should be treated uniformly; all exemptions and additional requirements should take into account the use, nature, complexity and inherent risk of the benchmark and underlying input data. Further, in the few allotted areas where relief is given to administrators of non-significant benchmarks, it is unclear what level of information will be necessary to take advantage of the relief and whether that burden of production would dilute the benefit for the less stringent requirement.

We would also emphasize that while smaller administrators may have more limited resources, larger group companies should not be unfairly disadvantaged.  In fact, the treatment of larger group companies should take into account that they are able to draw upon more extensive resources and typically have significant controls in place.  Centralised and independent control functions, including compliance, risk and internal audit, typically render a larger group company less prone to manipulation than a smaller firm.  
Consideration should be given to ensure that the requirements are right sized to the potential risk of manipulation, with respect to both the nature of the type of benchmark and the size and structure of the administrator.<ESMA_COMMENT_CP_BRTS_1>







Questions 

Q1 : Do you agree with the governance arrangements set above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_1>
Article 1 of the proposed governance arrangements generally considers principles that should apply across the board to all administrators and are appropriately calibrated for all benchmark administrators.  

However, we believe that Article 2 does not adequately consider the benefit of leveraging the resources of an administrator who is a part of a larger group organisation.  Firstly, with respect to Article 2(1) in defining roles and responsibilities, it is often a function (e.g., compliance) rather than a specific individual.  Secondly, with respect to Article 2(2), while administrators will always need to ensure the avoidance of any actual or potential conflicts of interest, we think that requiring internal outsourcing arrangements that satisfy Article 10 of the BMR may not be right-sized.  Article 10 is intended for arm’s length arrangements with third-party vendors. When considering the expansive corporate structures with shared resources, all working for the same group company, a different set of standards should apply which will not impose an undue burden when leveraging intragroup outsourcing.  For example, many organisations have a single legal entity that employs their entire staff, but one or more different legal entities for their business operations.  Article 2(2) would imply that a formal outsourcing arrangement would be necessary for any staff to support the business.  Furthermore, many organisations have group-wide control functions that operate independently, avoiding potential conflicts of interest, and provide certain support services for multiple aspects of the business.  For example, a global company may have a single internal audit department that reports to the board of directors and provides independent internal audits for each of the company’s business lines.    We would advise revising Article 2 to both consider the nature of the administrator (e.g., whether it is a part of a group organisation) and the type of benchmarks it administers.<ESMA_QUESTION_CP_BRTS_1>

Q2 : Do you agree that administrators should have in place a remuneration framework?
<ESMA_QUESTION_CP_BRTS_2>
As a general principle, we do not object to administrators having in place a remuneration framework, provided it is narrowly tailored to target the prevention of conflicts of interest derived from the provision of indices.  

Benchmark administrators that are part of a group can be subject to different remuneration frameworks as ESMA itself recognizes (CRD, Mifid), as well as subject to additional country-specific provisions. Alignment of remuneration rules is necessary for a firm’s ability to comply, and avoids any potential for regulatory arbitrage. 

Further, as each firm is structured differently, some flexibility should be given to implement compensation schemes in a manner that does not invite actual or potential conflict.  This is particularly true when the firm has a number of distinct (but potentially/indirectly impacted) business lines, for example, a company that is both an exchange operator and an index provider.
<ESMA_QUESTION_CP_BRTS_2>

Q3 : Do you agree that the same requirements should apply to an administrator that is a natural person? Please elaborate.  
<ESMA_QUESTION_CP_BRTS_3>
Given the significant value derived from innovation and smaller ventures, we want to encourage such companies to come to market, provided they are fully able to demonstrate their compliance with the spirit and principle of each requirement.  The mechanism for satisfaction can vary amongst different size and structured administrators.
<ESMA_QUESTION_CP_BRTS_3>

Q4 : Do you think that other conditions should be taken into account to ensure that the methodology complies with the requirements of the BMR? Please specify.
<ESMA_QUESTION_CP_BRTS_4>
There is significant importance in the prevention of manipulation of benchmarks and we believe care should be taken whenever discretion is exercised in the determination of a benchmark.  However, that concern must be appropriately balanced with restrictions that can impede development and innovation.  Strict parameters on the development and administration of indices does not often neatly align with the diverse array of inputs and limitless mathematical permutations.  We would instead advise the requirement for a framework be comprised of best practices and promoting transparency rather than hard-coded requirements, to best serve the purpose of the regulation while supporting future innovation.  
<ESMA_QUESTION_CP_BRTS_4>

Q5 : Do you consider that additional requirements are needed to ensure that the methodology is traceable and verifiable? Please specify.
<ESMA_QUESTION_CP_BRTS_5>
Regulated data benchmarks should be excluded from this regulation as they are already subject to regulation and supervision ensuring the integrity and transparency of the input data.  Moreover, further consideration should also be given to expand the exclusions offered to non-significant benchmarks utilizing more verifiable input data.  We believe it would be more proportionate based on the complexity and inherent risks to impose the additional, more stringent requirements to benchmark administrators utilising and relying on contributor data, where enhanced procedures would be warranted.  It is also unclear what requirement or burden an NCA would impose on an administrator in order to allow it to “opt out” from certain provisions of the technical standards and whether such requirements would offset the intended benefit.  
   
Irrespective, we would also note that methodologies generally should be sufficient to explain the universe of input data, how it is derived, and the way it is used in the index formulas.
<ESMA_QUESTION_CP_BRTS_5>

Q6 : Do you think that the back-testing requirements are appropriate? Please specify.
<ESMA_QUESTION_CP_BRTS_6>
Back-testing is an important tool to validate the outcome of the calculation from the application of the methodology on the input data and measure if the market conditions are reliable.  We agree that whenever possible, back-testing should be done against available transaction data.  The use and frequency of a back-test should be appropriate to the benchmark nature and complexity and anomalies identified should be explained to provide full transparency to its users.  We would also emphasize the critical point that “administrators should consider the most appropriate historical time horizon for their back-testing programme”.  

Moreover, it’s noteworthy to add that the level 1 text provides back-testing where appropriate and we believe any further requirements should be proportionate to the nature and complexity of benchmarks and underlying input data.  
<ESMA_QUESTION_CP_BRTS_6>

Q7 : Do you agree with the requirements set out above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_7>
We agree that this regulation should not apply to administrators of regulated data benchmarks, however, we would urge ESMA to consider adopting a risk-based approach for the treatment of many non-significant benchmarks that are subject to a low risk of manipulation and derived by transaction data.  The proposed technical standards impose a high burden and should be limited to those benchmarks that are more prone to manipulation.  As ESMA recognises, it’s important to adopt a principle of proportionality and avoid putting an excessive administrative burden on administrators when not appropriately necessary.

Specifically, where input data is exchange driven data (or even data that is derived from exchange data using a published methodology – i.e. theoretical prices), the need for surveillance is diminished.  This is mainly because there is a surveillance function already in place at the exchange operator.  Furthermore, we would remind ESMA that there are a number of third country benchmarks that are derived from non-EU trading venues that are not deemed equivalent and thus not qualified as regulated data benchmarks under the BMR.  However, the input data is highly regulated in their respective jurisdictions and subject to strict oversight and surveillance requirements.  

Accordingly, we believe these additional requirements should only be necessary in circumstances where there is contributed data, and particularly data that is submitted to the administrator directly.  In such case, the administrator is the first and only opportunity to conduct a review of the contributed data before it is used in the calculation so additional measures to prevent actual or potential manipulation would be appropriate.
<ESMA_QUESTION_CP_BRTS_7>

Q8 : Do you agree with the systems suggested for the surveillance of market manipulation? In particular, do you think that an automated system should be required only when it appears to be adequate according to the nature, scale and complexity of the benchmark? Please specify.
<ESMA_QUESTION_CP_BRTS_8>
[bookmark: _GoBack]As indicated previously, we are concerned that the systems suggested for the surveillance of market manipulation are not proportionate to the actual or potential risk of manipulation for non-significant benchmarks that utilise transaction data as input data.  Transaction data is subject to significant regulation and surveillance requirements, including market abuse surveillance for the exchange operator/MTF where the index constituents are traded.  As such, we believe surveillance for the administrator should be limited in scope and aligned with its appropriate risk assessment.  As there are only limited opportunities where a benchmark administrator could manipulate transaction data, controls are already in place to address such critical points. Moreover, the size of the administrator should not be relevant, i.e., a small entity might produce a complex benchmark which measures volatile, concentrated markets upon which public funds are tied. 

Accordingly, we believe the proposed surveillance requirements would be appropriate for administrators utilising contributor data as the requirements would then be proportionate to the use, nature, inherent risk and complexity of the benchmark.  In such circumstances, additional measures would be useful in monitoring for manipulation.  
<ESMA_QUESTION_CP_BRTS_8>

Q9 : Do you think that other criteria should be considered in relation to the transition of the provision of the critical benchmark to a new administrator? Please specify. 
<ESMA_QUESTION_CP_BRTS_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BRTS_9>

Q10 : Do you think that other criteria should be considered in relation to the cessation of the provision of a critical benchmark? Please specify. 
<ESMA_QUESTION_CP_BRTS_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_BRTS_10>

Q11 : Do you agree with the criteria under which competent authorities may require changes to the compliance statement? Please specify
<ESMA_QUESTION_CP_BRTS_11>
It is important to note that the level 1 text expressly allows a benchmark administrator to opt out of certain requirements as unnecessary given its risk-based approach and/or its likelihood to pose a significant burden for a non-significant administrator.  While it’s important that all competent authorities should have a consistent set of criteria to base their assessment, any criteria that is adopted must not dilute the administrator’s ability to leverage the proscribed benefit or add a further burden that could defeat the purpose of the level 1 exemptions.  For example, it would be contrary to the level 1 text if the technical standards had a chilling effect, forcing firms to comply with the provisions rather than opting out.  We agree with ESMA that the standards for oversight should consider the vulnerability of the benchmark and that changes to the compliance statement do not mean that NCAs have the authority to apply the requirements with which they have chosen not to comply.  That said, if the technical standards were to allow NCAs to impose additional requirements that limit the administrator’s ability to leverage the exemption, it would go against the spirit of the regulation as written. 

Moreover, we would reiterate that non-significant benchmarks incorporate a wide breadth of varied indices and not all benchmarks in that category should be treated uniformly.  All exemptions should take into account the complexity of the benchmark methodology and inherent risk of the input data.
<ESMA_QUESTION_CP_BRTS_11>

Q12 : Do you agree with the criteria under which competent authorities may require changes to the control framework requirements? Please specify
<ESMA_QUESTION_CP_BRTS_12>
We believe the same analysis applies for both changes to the compliance statement and the control framework.  Please see our response to Q11.  
<ESMA_QUESTION_CP_BRTS_12>
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