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Response Form to the Consultation Paper 
Draft Regulatory Technical Standards under the Benchmarks Regulation		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 9 May 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_CP_BRTS_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_BRTS_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_BRTS_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open Consultations”  “Consultation on MiFIR report on Systematic Internalisers in non-equity instruments”).

Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.

Who should read this paper
This paper may be specifically of interest to administrators of benchmarks, contributors to benchmarks and to any investor dealing with financial instruments and financial contracts whose value is determined by a benchmark or with investment funds whose performances are measured by means of a benchmark.
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General information about respondent
	Name of the company / organisation
	BVI German Fund Association
	Activity
	Investment Services

	Are you representing an association?
	☒
	Country/Region
	Germany




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CP_BRTS_1>
BVI  welcomes the opportunity to respond to the consultation paper on Draft Regulatory Technical Standards under the Benchmarks regulation.
We support the goal of the EU Benchmark regulation (BMR) to establish a regulatory framework for indices and benchmarks. The BMR strengthens the confidence in the financial markets and helps to prevent manipulation of financial indices. Therefore, we welcome the initiative started by the ESAs to further modernise the benchmark framework. 
Investment funds are highly regulated and transparent financial products under the UCITS/AIFM regime. Investment funds have not contributed to the manipulation of (systemically important) financial indices (e.g. Libor, Euribor). Fund management companies do not provide input data for the calculating of (systemically important) benchmarks. Asset Managers are mainly users of benchmarks/market indices. Fund management companies do not have access or the ability to influence the process of creating (systemically important) benchmarks or financial indices provided by index providers. Asset Managers are not able to manipulate these benchmarks, even if they can be used to measure the performance of an investment fund. 
Index data cost
During the past years our members have observed significant increase of costs related to the use of indices, especially the access to the underlying data.  Over the couple of years our members have witnessed double digit price increases directly by major benchmark administrators and through the making available of the data by market data distributors (MDD).   
This development is evidenced by strong global index industry revenues increase by 8.0% in 2019, reaching a record $3.7 billion, according to Burton-Taylor International Consulting .  Index industry revenue increased across all segments in 2019, with the fastest growth occurring from index license fees based on assets under management which increased 9.0% to a record $1.9 billion, and this at times of low inflation.  Subscription fee revenue grew 8.3% to $1.4 billion in 2019, while other index revenue (non-recurring transaction revenue and revenue from index licensing for use with derivatives, OTC contracts, and structured products) increased 3.3% to $457.5 million. MSCI accounted for the greatest market share, accounting for 24.74% of total industry revenues and narrowly edging out S&P Dow Jones Indices which accounted for a market share of 24.66%. FTSE Russell rounded out the top three with a 20.5% market share. Bloomberg index revenue has seen the highest growth since 2015 with a CAGR of 72.0%. ESG index revenues surged sharply in 2019 rising 31.3% while factor index segment revenues increased by 11.4% over 2018 totals. 
Major parts of benchmark data are originated and provided by EU regulated benchmark administrators (or affiliated group companies) such as prices, values, composition, weightings and traded data. Benchmark data are often procured not directly from data providers but from MDDs who collect, cata-logue and distribute them. One point to note is that MDDs – such as Bloomberg, Refinitiv, Rimes, or Six Financial – are not regulated as financial services providers under the BMR. 
In practice, the use of benchmark data has considerably changed and increased over the past decade largely driven by regulation and automation along the whole value chain of the asset management industry. There is now more benchmark data to consume and the use of them has changed with the drive towards technical process improvement compared to the nineties when users largely consumed financial market data on screen (“display”) and downloaded “locally” into individual user’s applications. 
However, the screen based “pair of eyes” use of data is receding due to the massive growth of data sources to process and the speed of data delivered to the fund management companies has drastically increased as it now mainly used in programmatic (Non Display Usage) processes in the IT systems throughout the value chain of asset management. Data sources, benchmark administrators and market data distributors have reacted to the growth in data usage by developing since 2006 new data strategies. In this context our members have experienced the following trends: 
•	A significant increase in prices: Major index providers have introduced a significant price increase for their products which are clearly above the inflation rate without any additional value for Asset Managers. 
•	A general increase of the administration of license agreements: Due to the growth of data usage index providers have refined their licensing models and cover now each step along the whole value chain of an Asset Manager. The data license practice ranges from internal applications support to external regulatory reporting as well as ETF production and brand licenses. Increasingly,  benchmark administrators also do not hesitate to charge market participants (e.g. Buy-Side)  for separate “created works”, “manipulated data” or “derived data” licenses based on use of trading venue, ratings or index data to create (e.g., through mathematical or other manipulations or processes) new data points. 
•	For example, several benchmarks providers today impose in excess of 50 different licenses to “nickel and dime” the Buy Side community. Index providers do not have a transparent price and cost policy for the different and complex license models. Further adding to the licenses complexity, there is no standardization of how license concepts are defined (Taxonomy). There is also an intentional purpose to increase the complexity in the diversification of the type and variety of data policies and price policies to allow for each index sponsor unique selling point (USP) and make it harder for investors to compare the cost of different index services in the index license manager (ILM) contract management tool. Due to a lack of standardization for license concepts fund management companies do not have the possibility to compare the license models across different index providers. 
•	Stringent audit procedures: Audit procedures are conducted on the benchmark users to review the adoption and correct application of indices and benchmarks. 
•	„Slicing and Dicing“ of license models: Existing licenses are (further) split along the whole value chain of an Asset Manager. Existing license agreements which were previously priced only for one Asset Manager are now often licensed several times for several companies (custodian, outsourced asset manager, investor). Licensing models have become more fragmented which means that the rights of use of data are more restrictive differentiating between the circumstances of the use of the same data. For example, multiple licensing fees may apply for the same data if used for internal analysis, client reporting and also regulatory purposes. Therefore, the increase of prices along the whole value chain in the fund industry goes further on. This will also be the case for climate-related benchmarks which the Buy-Side needs also to take into consideration. 
For the reasons outlined above, we strongly encourage the EU Commission to take the following proposals into consideration to address the cost issue: 
•	Price lists – Similar to MiFID, benchmark administrators should be required to publish annual price lists of all products/services allowing also for multiyear comparisons and easy identification of product /service changes. 
•	Cost disclosure – Similar to MiFID, BMR should provide for basic pricing rules for products and services stating that prices/revenues under BMR need to have a reasonable relationship with the cost of production. Therefore, benchmark administrators need to publish in-depth cost disclosures allowing to compare the cost of (all) data products with their revenues/price development and to al-low for cost-based pricing of benchmark data. 
•	Prohibition of certain license practices – In particular the (early) termination of data licenses by benchmark administrators in case of pricing policy or data policy changes should be prohibited until an arbitration tribunal or a regular court has adjudicated on the legality of the changes.
•	Currently, the BMR (Article 22, Recital 38) requires only the administrators of critical benchmarks, such as the major IBORs, to take adequate steps to ensure that licenses of, and information on, benchmarks are provided on a fair, reasonable, transparent and non-discriminatory basis to all us-ers. We propose to extend this rule to all administrators of benchmarks/indices. 
In conclusion, we encourage for a clear requirement to be incorporated in the BMR so that 
administrators of all benchmarks (and not only critical benchmarks) take adequate steps to ensure that licenses of, and information on, benchmarks are provided on a cost-based, fair, reasonable, transparent and non-discriminatory basis to all supervised entities (including Asset Managers).
ESMA Register
In the context of the review of the Benchmark regulation we would like to reiterate our concerns in the respect of the ESMA register.  Overall, our members are “not satisfied” with the ESMA register for benchmarks and administrators.
We have identified the following issues: 
•	It is impossible to search benchmarks with an identifier which are produced by EU index providers and non-EU index providers. There is a big problem in the case of global benchmark groups. Some index providers appear in the ESMA register: it is then not possible to identify whether a specific benchmark is produced by the index provider in the register or by another entity within the group. 
•	It is not practicable to maintain two different registers. The usage of two different registers enhances the complexity for supervised entities to identify the relevant indices as fast as possible. 
•	Technical interfaces are improperly calibrated to download the data content an in efficient way in the IT systems of supervised entities.
In order to improve the effectiveness of the registers we would like to make the following proposals: 
•	The two registers should be merged into one. This will enhance the operational efficiency for all supervised entities as they have only to use one register and access/build up only one interface. 
•	The merged register should maintain a research functionality which enables supervised entities to user friendly identify individual indices provided by EU/Non-EU authorized/endorsed administrators. An identification code of each benchmark (e.g. ISIN, Ticker) should be provided in the register. Supervised entities should also be able to search for indices based on historical data. 
•	It should be possible to download the indices in a user friendly way which automatically fits in the IT systems of the supervised entities. 
•	It would also be useful if for those benchmark administrators endorsed under Article 33, the details of the endorsing entity were stated on the register. Similarly, it would be welcome if the register shows if a benchmark administrators’ application was rejected to ensure that users were able to seek an alternative benchmark in a timely manner. 
•	In addition, controls on the completeness and accuracy of the information included in the register should be enhanced. Web links of the administrators included in the register are not accurate and lead to the generic URL to the administrator’s website. It would be very useful to require administrators to give a URL to a page specific to the benchmark which includes the BMR related documentation, such as the benchmark statement.
•	Beyond the obligation for climate-related benchmarks, it should be possible to indicate/flag if a benchmark is based on ESG factors or not. 
<ESMA_COMMENT_CP_BRTS_1>







Questions 

Q1 : Do you agree with the governance arrangements set above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_1>
Yes, in general, we agree with the proposals. However, as a management body is established by the benchmark administrator, users of the benchmarks (e.g. fund management companies) should have at least a seat and a voting right in the management body in order to make contribution to the roles and responsibilities of the management body and their related committees. User of the benchmarks should have the possibilities to contribute to the developments of benchmarks and to advise the benchmark administrator if the benchmarks reflect also lacks in the underlying markets.
<ESMA_QUESTION_CP_BRTS_1>

Q2 : Do you agree that administrators should have in place a remuneration framework?
<ESMA_QUESTION_CP_BRTS_2>
We have no comments.
<ESMA_QUESTION_CP_BRTS_2>

Q3 : Do you agree that the same requirements should apply to an administrator that is a natural person? Please elaborate.  
<ESMA_QUESTION_CP_BRTS_3>
Please see our answer to question 1.
<ESMA_QUESTION_CP_BRTS_3>

Q4 : Do you think that other conditions should be taken into account to ensure that the methodology complies with the requirements of the BMR? Please specify.
<ESMA_QUESTION_CP_BRTS_4>
We support the proposals. Users of the benchmarks have to rely on the transparent methodology provided by regulated benchmark administrators. Any discretion in the application of the methodology should be made transparent to the users of benchmarks as they use benchmarks for instance in the investment process. In reality indexes have a huge impact on the scale and timing of investment flows around the world. As daily price changes hit almost unprecedented levels in March 2020, a string of index providers, including FTSE, ICE and S&P, decided to delay the next periodic rebalancing – a regular adjustment of an index’s composition that obliges funds tracking the benchmark to fine-tune their portfolios accordingly. The providers’ rulebooks will stipulate that they are entitled to exercise discretion in this way but postponing the rebalancing of an index can have significant economic consequences, particularly where indexes are vital benchmarks for investors and pension fund holders. Therefore, the industry and regulation must come up with unequivocal standards to guide any future decisions to delay.
<ESMA_QUESTION_CP_BRTS_4>

Q5 : Do you consider that additional requirements are needed to ensure that the methodology is traceable and verifiable? Please specify.
<ESMA_QUESTION_CP_BRTS_5>
Please see our answer to q4.
<ESMA_QUESTION_CP_BRTS_5>

Q6 : Do you think that the back-testing requirements are appropriate? Please specify.
<ESMA_QUESTION_CP_BRTS_6>
Please see our answer to q4.
<ESMA_QUESTION_CP_BRTS_6>

Q7 : Do you agree with the requirements set out above? Do you have any additional suggestions? Please specify.
<ESMA_QUESTION_CP_BRTS_7>
We have no comments.
<ESMA_QUESTION_CP_BRTS_7>

Q8 : Do you agree with the systems suggested for the surveillance of market manipulation? In particular, do you think that an automated system should be required only when it appears to be adequate according to the nature, scale and complexity of the benchmark? Please specify.
<ESMA_QUESTION_CP_BRTS_8>
We have no comments.
<ESMA_QUESTION_CP_BRTS_8>

Q9 : Do you think that other criteria should be considered in relation to the transition of the provision of the critical benchmark to a new administrator? Please specify. 
<ESMA_QUESTION_CP_BRTS_9>
We agree with the criteria’s that Competent Authorities and benchmark administrators should take into consideration in order to assess if a critical benchmarks needs be ceased or transferred to a new administrator. Only on a basis of a valid assessment the critical benchmark should be ceased or transferred to a new administrator.
<ESMA_QUESTION_CP_BRTS_9>

Q10 : Do you think that other criteria should be considered in relation to the cessation of the provision of a critical benchmark? Please specify. 
<ESMA_QUESTION_CP_BRTS_10>
Please see our answer to q9.
<ESMA_QUESTION_CP_BRTS_10>

Q11 : Do you agree with the criteria under which competent authorities may require changes to the compliance statement? Please specify
<ESMA_QUESTION_CP_BRTS_11>
[bookmark: _GoBack]We have no comments.
<ESMA_QUESTION_CP_BRTS_11>

Q12 : Do you agree with the criteria under which competent authorities may require changes to the control framework requirements? Please specify
<ESMA_QUESTION_CP_BRTS_12>
We have no comments.
<ESMA_QUESTION_CP_BRTS_12>
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