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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the transparency regime for equity and equity-like instruments, the double volume cap mechanism and the trading obligations for shares MiFID II/ MiFIR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MIFID_EQT_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MiFID_EQT_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MiFID_EQT_ESMA_REPLYFORM or 
ESMA_CP_MiFID_EQT_ANNEX1

Deadline
Responses must reach us by 17 March 2020.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.
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	J.P.Morgan AG
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	Are you representing an association?
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Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MIFID_EQT_1>
J.P.Morgan AG (JPM) welcomes the opportunity to provide feedback to the ESMA consultation on the transparency regime for equity and equity-like instruments under MiFID II/ MIFIR.

Before addressing the specific questions raised in the consultation paper, we would like to make a number of important observations concerning the consultation paper which underpin our responses to the questions within it.  In particular, we question some of the premises and the data utilised which appear to have led to many of the proposals within the consultation.

MiFID II Objectives and Policy Intent

Many of ESMA’s proposals in the consultation paper are based on its conclusion that the main objective of the MiFID II framework to promote market transparency and robust price formation has not been fully achieved. We agree that robust price formation is a very important objective. However, we would note that the primary measure of success of price formation is not only defined by the amount of trading being subject to pre-trade transparency. 

JPM believes ESMA should assess MiFID II/MiFIR progress against the holistic and balanced approach to transparency set out under MiFIR:

“In order to ensure uniform applicable conditions between trading venues, the same pre-trade and post-trade transparency requirements should apply to the different types of venues. The transparency requirements should be calibrated for different types of financial instruments, including equities, bonds, and derivatives, taking into account the interests of investors and issuers, including government bond issuers, and market liquidity.” (MiFIR, recital 16)

Recitals 17 and 18 of MiFIR, go on to clarify that it is a policy objective to protect price formation. 

Maintaining a holistic approach to protecting price formation is important: robust and reliable price formation is, above all, the product of the interaction of a diverse pool of buyers and sellers. It cannot simply be guaranteed by enforcing excessive pre-trade transparency and is, in fact, more likely to be harmed if transaction costs are raised to the point that some participants no longer choose to transact. 
 
JPM would like to stress the importance of institutional investors to the price formation process and to urge that their role in well-functioning markets is given appropriate recognition as part of a calibrated transparency regime and market structure.

Data on transactions subject to pre-trade transparency

We are concerned that either the underlying data being considered by ESMA or the way in which it is being analysed could distort policy making. Some of ESMA’s figures suggest that the market for shares is much less transparent than it is in reality. 

ESMA states in the consultation paper that just under 60% of turnover in shares (rising to 70% briefly in 2019) is not subject to any pre-trade transparency. Taken at face value, we agree with ESMA that this would appear to be a cause for concern. However, our own data and analysis indicates that the actual figure is significantly lower. 

Based on our own data stores and on the STOXX Europe 600 Index of shares from the last quarter (Q4) of 2019, our analysis indicates that Systematic Internalisers (SIs) represent a little over 13% of trading volumes and OTC trading less than 3%.  We see two areas of difference with ESMA’s data and our own data:  

Inclusion of Technical Trades
ESMA’s analysis does not appear to exclude technical (or non-price-forming trades such as give ups, give ins and risk transfers between entities). In our sample, these represented 78% of OTC volumes reported by value and 27% of SIs volumes.
 
By their nature, such technical trades do not represent actual liquidity that can be interacted with, and often duplicate price-forming turnover that is executed on other venues. Such trades, cannot be executed on a central limit order book, do not contribute to price formation and cannot be made pre-trade transparent. As such, there is no value in considering the turnover of these trades in any pre-trade transparency analysis in the context of price formation. Although this has been recognised by ESMA in its consultation paper (paragraph 29, where ESMA acknowledges that the volumes executed OTC for shares might be overestimated due to technical trades or transactions which are non-systematic, ad-hoc, irregular and infrequent) the scale of volume apparent under such technical trades makes it necessary to exclude them to obtain meaningful figures on which to base policy decisions.

Overall Volumes
Notwithstanding the above comment, if we do include technical trades in our analysis then SIs register 16% of volumes by value and OTC trading register 12% of volumes. Our figures for OTC volumes (as a share of the overall market) are significantly lower than ESMA’s. Without reconciling our data at a detailed level we cannot be sure of the reasons for the overall discrepancy but we would welcome the opportunity to reconcile our own findings with ESMA’s.

Based on the above, we believe that the data used by ESMA in their empirical analysis creates some anomalies which should be addressed to get a better picture of the current level of pre-trade transparency in the market, in order to be able to make robust policy recommendations.

<ESMA_COMMENT_CP_MIFID_EQT_1>


What is your view on only allowing orders that are large in scale and orders in an order management facility to be waived from pre-trade transparency while removing the reference price and negotiated trade waivers? Instead of removing the RP and NT waivers, would you prefer to set a minimum threshold above which transactions under the RP and NT waivers would be allowed? If so, what should be the value of such threshold? What alternatives do you propose to simplify the MiFIR waivers regime while improving transparency available to market participants? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_1>
We do not support ESMAs’ proposal to remove the Reference Price (RP) and Negotiated Trade (NT) waivers. We believe that all the existing waivers (the Reference Price (RP), Negotiated Trade (NT), Large-in-Scale (LIS) and Order Management Facility (OMF) waivers) are helpful features in the European market structure and we would not suggest making any changes at this point.

In the consultation paper, ESMA is considering the removal of the RP and NT waivers for liquid and illiquid instruments as an option to increase pre-trade transparency in the market. ESMA’s analysis concludes that just under 60% of the total turnover in shares is not subject to pre-trade transparency and is therefore proposing removing these waivers to increase pre-trade transparency and simplify the regime. However, as stated in our introductory comments, we do not believe that ESMA’s analysis shows a true reflection of the current level of pre-trade transparency in the equities market. 

In our view, the four waivers allow for a diverse range of trading mechanisms, which are reflective of Europe's position as a global marketplace, attracting a wide spectrum of firms, trading styles and different levels of trading sophistication. 

Mindful of the mandate to protect price formation, we would argue that placing further constraints on waiver availability will reduce market participation and therefore risk harming, rather than protecting, price formation. Moreover, ESMA notes in its consultation that removing these waivers “would have an impact on market structure even though the exact impact of such removal would be difficult to predict”. 

For these reasons, and in absence of a thorough impact assessment, we do not believe there is justification for further intervention at this stage.
<ESMA_QUESTION_CP_MIFID_EQT_1>

Do you agree to increase the pre-trade LIS threshold for ETFs to EUR 5,000,000? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_2>
JPM is of the view that increasing the pre-trade threshold from EUR 1,000,000 to EUR 5,000,000 could have a negative effect on the European ETF ecosystem. 

For ETFs with less liquid underliers, an increase in the pre-trade LIS threshold could also increase the potential for information leakage on the hedge and place additional risk management burdens on a number of liquidity providers and participants in RFQ mechanisms. In turn, this could discourage the provision of quotes under the LIS threshold. 

The European ETF ecosystem faces a number of challenges, despite its potential for growth. JPM acknowledges that the extension of transparency requirements to ETFs under MiFID II has been a very positive development, but we also recognize that adequate transparency is all about striking the right balance. We would therefore urge ESMA to maintain the pre-trade LIS threshold for ETFs at its current level.

<ESMA_QUESTION_CP_MIFID_EQT_2>

Do you agree with extending the scope of application of the DVC to systems that formalise NT for illiquid instruments?
<ESMA_QUESTION_CP_MIFID_EQT_3>
We do not support this proposal. Reducing access to waivers in illiquid instruments will raise transaction costs in the secondary market and therefore reduce investor participation at all points in the cycle. Given that the overwhelming majority of the issuers in illiquid shares are small and medium enterprises (SMEs) looking to access equity financing opportunities, a DVC extension to these shares would place constraints in this particular type of capital raising mode.

In sum, we believe this course of action would be harmful to this segment of the market by reducing institutional investor participation in the small and medium cap space, whilst also running counter to the EU’s objectives under the Capital Markets Union (CMU) to facilitate access of smaller businesses to capital market funding (rather than bank funding). 

<ESMA_QUESTION_CP_MIFID_EQT_3>

Would you agree to remove the possibility for trading venues to apply for combination of waivers? Please justify your answer and provide any other feedback on the waiver regime you might have.
<ESMA_QUESTION_CP_MIFID_EQT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_4>

Do you agree with the proposal to report the volumes under the different waivers separately to FITRS? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_5>

What would be in your view an alternative way to incentivise lit trading and ensure the quality and robustness of the price determination mechanism for shares and equity-like instruments? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_6>
There is little evidence to suggest that incentivising only central limit order book trading is a critical measure to protect robust and reliable price formation although we agree that pre-trade transparency is one important contributor to achieving efficient price formation. 

In our view, and based on our use of the different execution mechanisms available, the European regulatory framework should continue to focus on striking a balance between pre-trade transparency and optimisation of investor outcomes. 

Robust price formation is best protected by encouraging deep market participation by a diverse pool of investors. In practice, this means allowing for the use of a wide range of execution mechanisms, including a range of multilateral mechanisms and bilateral risk provision. We strongly believe that further regulatory intervention focused on pre-trade transparency would be to the detriment of European capital markets and investors, despite further flow through regulated markets. 

Generally, investors make use of different trading systems depending on the type of transactions they need to execute or depending on the market conditions. Investors will naturally favour central limit order books when there is new information, or when volatility is high, as they provide immediacy.  At other times investors will favour mechanisms that can help to limit their costs. This is evident in the way that investors switch to more pre-trade transparent forms of trading during periods of higher volatility and use more passive execution methods during periods of lower volatility.

We try to illustrate this market dynamic with the below example:

Investor A wishes to buy 1000 shares in a company. Investor B wishes to sell 500 shares in a company. Both A and B are long term investors with no expectation of short term price movements in the stock.   

In today’s market structure, investors A and B can express their lack of urgency by submitting their orders to a venue operating under the reference price waiver and waiting to see if there is ‘natural’ liquidity at the prevailing price. If they do so, both can receive the mid-price for 500 shares and avoid moving the price against them to transact in what is balanced supply and demand for the instrument.  Investor A can only buy 500 shares in this manner as there are no other passive sellers. For the balance of 500 shares, investor A must go to a central limit order book and likely move the price of the security to complete their transaction. This is reasonable and expected as there is more demand than supply for the security. Note that the resulting transactions are all post-trade transparent in this case.

If mid-price execution is prevented, both investors are likely to enter the market at different times. Investor A will move the price higher temporarily and incur more costs to intermediaries. Investor B will do the same. The result is unnecessary noise within the price formation of the shares and additional costs to both investors.   

In cost terms it is similar to insisting that, to protect price formation, two friends that wish to exchange foreign currency at the mid-price should instead attend a bureau-de-change and pay the full spread and commission to trade; the only beneficiary is the bureau de change. 

In reality it is the balance of supply and demand and urgency to trade at any particular time that will affect price formation.  Investors should be given discretion to sensibly limit both their costs and market noise when ‘natural’ liquidity is available. 

A diverse offering in cost efficient execution mechanisms is an important feature of Europe's ability to attract all types of investors. Detracting from this may simply deter the participation of informed, sophisticated, professional investors that are critical to ensuring that the price of assets reflect their intrinsic value.
<ESMA_QUESTION_CP_MIFID_EQT_6>

Which option do you prefer for the liquidity assessment of shares among Option 1 and 2? Do you have an alternative proposal? Do you think that the frequency of trading should be kept as a criterion to assess liquidity? If so, what is in your view the appropriate thresholds for the percentage of days traded measured as the ratio between number of days traded and number of days available for trading (e.g. 95%, 90%, 85% etc.)? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_7>
We believe that liquidity determinations should take into consideration a measure of free float and the frequency with which a share is traded. 

With regard to option 1, it is our view that without looking at either of those two dimensions, the potential to incorrectly categorise illiquid shares as liquid, would increase. This could be triggered by aspects such as a liquidity/corporate event, a spike in volatility, or any other cyclical event which could see traded activity in shares increase exponentially over short periods of time, before reverting to thinly traded volumes. 

With regard to option 2, we believe that market capitalisation is not necessarily an indicator of liquidity, given it takes into consideration the portion of stocks that is held by insiders and is therefore illiquid de-facto. Free float, on the other hand is a better indicator of liquidity and we believe that replacing the free float for market capitalisation, whilst possibly easier to source, is not a suitable metric for the purposes of assessing liquidity.
We believe the current methodology is adequate and would not support the changes proposed in this consultation. 

<ESMA_QUESTION_CP_MIFID_EQT_7>

Do you agree in changing the approach for ETFs, DRs as proposed by ESMA? Do you have an alternative proposal? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_8>
In line with our response to question 7, where we indicated that the free float is an important indication of liquidity, we believe that maintaining the free float in the approach for equity-like instruments is also important. Therefore, we would disagree with ESMA’s proposal to remove the free float from the determination of liquidity. 

Furthermore, our view is that an approach to assess liquidity based on the average daily number of transactions (ADNT) and the average daily turnover (ADT) of the instrument itself is not suitable for these types of instruments. ETFs for instance, are as liquid as their underliers, even in cases where the instrument itself is not actively traded. 

Therefore, we would like to suggest that ESMA uses the MiFID II Review as an opportunity to explore new and more suitable approaches to assess liquidity for equity-like instruments. 

<ESMA_QUESTION_CP_MIFID_EQT_8>

Do you agree in removing the category of certificates from the equity-like transparency scope? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_9>

Do you agree in deeming other equity financial instruments to be illiquid by default? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_10>

Do you agree in separating the definition of conventional periodic auctions and frequent batch auctions? Do you agree with ESMA’s proposal to require the disclosure of all orders submitted to FBAs? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_11>
We do not agree with ESMA’s proposal to require disclosure of all orders submitted to frequent batch auctions (FBAs).

As noted by AFME in its response submitted to the consultation on this very topic in early 2019, we agree with the distinctions pointed out by ESMA, that conventional auctions are typically scheduled and longer in duration, while FBAs are characterised by short durations and operate contemporaneously with continuous trading. 

However, aside from those differences, FBAs operate in a very similar fashion to conventional auctions: both mechanisms utilise the same logic and participants interact with the mechanism in very much the same way. 

We, therefore, disagree with ESMA's proposal to require that volume and price across all orders submitted to FBAs is fully disclosed, and we strongly believe that the level of pre-trade transparency currently disclosed by FBAs is adequate. 
 
In addition, as ESMA is aware, market practitioners already provided views on this issue when responding to the Call for Evidence on FBAs in 2019. It is worth noting that as expressed in their Final Reports "Overall, most respondents did not identify pre-trade transparency issues with both types of systems’. 
<ESMA_QUESTION_CP_MIFID_EQT_11>

Do you agree that all non-price forming systems should operate under a pre-trade transparency waiver? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_12>

What is your view on increasing the minimum quoting size for SIs? Which option do you prefer?
<ESMA_QUESTION_CP_MIFID_EQT_13>
We do not object to ESMA’s proposals for increasing the minimum quoting size for Systematic Internalisers (SIs), provided that the Standard Market Size (SMS) is not raised at the same time. However, we are concerned about some of the premises of the proposal which could lead to misguided regulatory responses and policy decisions. 

We agree with ESMA when it says that it: ‘appreciates that SIs have been an important source of liquidity in the past and have a crucial role in providing efficient trading alternatives to EU investors and ultimately reinforcing the competitiveness of EU trading venues’  (paragraph 281).

This is because SIs fulfil a role in the market place that is very different from that of trading venues. SIs are able to keep transactions moving, absorb shocks and optimise trade execution for clients in a way that is not possible through a multilateral trading system. As a result of their bilateral risk-taking nature, the pre-trade transparency regime administered to SIs needs to be different from the one applied to regular trading venues. 

Whilst ESMA notes they need to consider whether the transparency regime for SIs poses a risk to price formation, we do not believe there is any evidence to suggest that this is the case. Calibration is an essential part of the MiFID II/R framework as it ensures the delicate balance between transparency and market efficiency and we hope that this will remain the objective under the MiFD II/R review.
One of ESMA’s conclusions is that ‘the extension of transparency requirements to SIs attempted to level the playing field with trading venues but the regime seems to fall short of that intention given the increasing market share of SI trading’. 

Our own data suggests that the market share of SIs (once technical trades are removed) was around 13% in the last three months of 2019.  Moreover, this has been relatively consistent over time with no evidence of a long term growth trajectory. We, therefore, believe there is limited basis for action based on market share. Further, we do not agree that market share in itself is a robust indicator upon which to make recommendations. SIs play a different role than trading venues, and as explained in response to Q32, provide different benefits to investors. 

Given the unique bilateral role of SIs and their benefits to investors (which we expand upon in our response to question 32) together with their limited market share, we do not advocate for any significant adjustments to the regime.

<ESMA_QUESTION_CP_MIFID_EQT_13>

What is your view on extending the transparency obligations under the SI regime to illiquid instruments?
<ESMA_QUESTION_CP_MIFID_EQT_14>
[bookmark: _GoBack]We do not support this proposal and believe that extending the transparency obligations under the SI regime to illiquid instruments would lead to a decline in investor participation in those instruments. As stated above, pre-trade transparency is a contributor to price formation, amongst other equally important factors. However, the extension of pre-trade transparency to illiquid instruments would risk negatively impacting participation in these instruments leading to greater costs in investing in illiquid shares. This will particularly affect small and medium size companies whose instruments are typically less liquid.
<ESMA_QUESTION_CP_MIFID_EQT_14>

With regard to the SMS determination, which option do you prefer? Would you have a different proposal? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_15>

Which option do you prefer among Options A, B and C? Would you suggest a different alternative? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_16>

Would you envisage a different system than the DVC to limit dark trading? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_17>
We strongly believe that regulatory intervention at this point is premature and unnecessary.  

However, to the extent that policy makers believe that intervention is required, we believe that doing so in accordance with the following principles would improve the credibility of existing arrangements:

Policy surrounding what is considered a healthy level of non-displayed trading should refer to robust research concerning the costs and benefits to investors, issuers and the wider EU economy. 

To the extent that intervention is required, based on research, it should be through a macro mechanism that influences-directionally rather than simply prohibits non-displayed trading in a binary fashion. A useful analogy might be the way a central bank influences inflation through interest rates. Therefore, setting a minimum execution size, as a fraction of LIS would be less disruptive than the current regime, easier to administer and would give precedence to larger execution sizes.
<ESMA_QUESTION_CP_MIFID_EQT_17>

Do you agree in removing the need for NCAs to issue the suspension notice and require trading venues to suspend dark trading, if required, on the basis of ESMA’s publication? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_18>

Do you agree in removing the requirement under Article 5(7)(b)? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_19>

Please provide your answer to the following survey (<= click here to open the survey) on the impact of DVC on the cost of trading for eligible counterparties and professional clients.
<ESMA_QUESTION_CP_MIFID_EQT_20>
[CLICK ON THE WORD “SURVEY” IN THE QUESTION IN ORDER TO PROVIDE YOUR ANSWER]
<ESMA_QUESTION_CP_MIFID_EQT_20>

Do you agree in applying the DVC also to instruments for which there are not 12 months of available data yet? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_21>

Do you agree foresee any issue if the publication occurs after 7 working days instead of 5? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_22>

Do you agree that the mid-month reports should not be published? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_23>

Do you agree with ESMA’s proposal to include in Article 70 of MiFID II the infringements of the DVC suspensions? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_24>

Do you agree with ESMA’s assessment that the conditions for deferred publication for shares and depositary receipts should not be subject to amendments? If not, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_25>
We would urge that the deferral rules are revisited for less liquid instruments issued by SMEs given their more illiquid nature. We would encourage ESMA to consider whether a more generous deferral regime would make secondary market execution in these instruments more cost-effective, thereby making primary issuance more attractive. A longer deferral would allow more time for participants who have taken a risk onto their own balance sheets, to unwind or hedge positions. This will therefore help mitigate risk management burdens on participants committing their capital to enhance liquidity, and ultimately reduce costs for the investors. We believe that this proposal should be further analysed in the context of the Capital Market Union which aims to increase access to capital markets for SMEs. 

<ESMA_QUESTION_CP_MIFID_EQT_25>

Do you agree with ESMA’s proposal to increase the applicable threshold for ETFs and request for real-time publication for transactions that are below 20,000,000 EUR? If not, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_26>

Do you agree with ESMA assessment of the level of post trade transparency for OTC transactions?
<ESMA_QUESTION_CP_MIFID_EQT_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_27>

Do you agree with the proposal to report and flag transactions which are not subject to the share trading obligations but subject to post-trade transparency to FITRS? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_28>

What is your experience related to the publication of post-trade transparency information within 1 minute from the execution of the transaction? Do you think that the definition of “real-time” as maximum 1 minute from the time of the execution of the transaction is appropriate/too stringent/ too lenient? Please explain.
<ESMA_QUESTION_CP_MIFID_EQT_29>
With regards to the time available to make a transaction public, up to 1 minute is an adequate calibration that market participants are able to comply with. However, we would like to point out that our understanding  of real-time is not "as maximum 1 minute from the time of the execution of the transaction" as per ESMA's question, but rather "as close to real-time as is technically possible, and in any case within one minute of the relevant transaction" as stated on RTS 1. In this context, we view the current rules as well calibrated.

<ESMA_QUESTION_CP_MIFID_EQT_29>

Do you agree with ESMA’s approach to third-country trading venues for the purpose of transparency requirements under MiFID II? If no, please explain.
<ESMA_QUESTION_CP_MIFID_EQT_30>
We do not agree with ESMA’s statement that there is no need to amend Level 1 provisions to clarify the treatment of transactions executed on third country trading venues that are subject to similar transparency provisions.  We would strongly advocate that legal issues surrounding the reporting of third country trades are dealt with at Level 1. As well as providing more legal certainty for market participants, it would allow for reporting requirements to be aligned with any revisions to the Shares Trading Obligation (STO).  By way of example, this would allow for a solution to outstanding grey areas, such as the requirement for EEA investment firms to re-report over-the-counter trades in U.S. instruments (which are already subject to post-trade transparency in the US).
<ESMA_QUESTION_CP_MIFID_EQT_30>
Do you agree that the scope of the share trading obligation in Article 23 of MiFIR should be reduced to exclude third-country shares? If yes, what is the best way to identify such shares, keeping in mind that ESMA does not have data on the relative liquidity of shares in the EU versus in third countries? More generally, would you include any additional criteria to define the scope of the share trading obligation and, if yes, which ones?
<ESMA_QUESTION_CP_MIFID_EQT_31>
Our preferred option would be the removal of the Shares Trading Obligation (STO) altogether. 

The main aim to the STO was to ensure activity in European markets took place on execution venues, and not to limit European firms’ ability to access the deepest pools of liquidity for any given instrument. JPM view is that given best execution obligations, market participants will continue to utilise EU execution venues as they currently do today, even in absence of the STO. This is the main reason why we do not believe the STO further enhances transparency or price formation. 

However, should ESMA be of the view that the STO is a necessary element to European market structure, and with a view to simplifying the existing framework, we would support the exclusion of any double-listed shares from the scope of the STO, irrespective of the issuer’s domicile or country ISIN, which can often be misleading.  

We believe that our proposed solution would allow European investors to continue to access the deepest pool of liquidity when these are based in third countries, as well as ensuring that both European and third country issuers continue to look at Europe as an attractive listing destination. 

We would like to clarify that in referring to double-listed shares, we are focusing solely on listings where the issuer has chosen to make their shares available in another jurisdiction, not where a share is considered to be TOTV by virtue of their availability on an MTF, or other type of alternative venue.
<ESMA_QUESTION_CP_MIFID_EQT_31>

Would you support removing SIs as eligible execution places for the purposes of the share trading obligation? If yes, do you think SIs should only be removed as eligible execution places with respect to liquid shares? Please provide arguments (including numerical evidence) supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_32>
	JPM strongly opposes this course of action.

We understand the proposal to amount to a complete prohibition of price-forming, bilateral trading between market counterparties. This amounts to a prohibition on bilateral liquidity provision or risk transfer between counterparties.

We agree with ESMA  when it says that it: ‘appreciates that SIs have been an important source of liquidity in the past and have a crucial role in providing efficient trading alternatives to EU investors and ultimately reinforcing the competitiveness of EU trading venues’  (paragraph 281).

Notwithstanding these benefits, ESMA is proposing the effective abolition of SIs to fulfil ‘a declared objective of MiFIR to reduce the liquidity fragmentation and to offer deeper pools of liquidity to investors’ (paragraph 283).

We have been unable to find any recital within MiFIR which declares an aim to specifically reduce fragmentation. We would refer ESMA to our introductory comments in which our own analysis suggests that SIs have a relatively modest market share of around 13%. 



Given the acknowledged benefits of SIs, JPM would ask ESMA to consider SI’s unique role in the cash equities ecosystem. Although equities are (comparatively) less reliant on risk transfer (or market making) when compared to other asset classes, they play an important part in market functioning: 

· For less liquid securities: SIs provide liquidity and certainty of execution, allowing institutional investors in those securities to focus on developing sound investment strategies across a wide universe of instruments. The wider implication here, is that in an environment where there is little certainty in the buying/selling of illiquid instruments, investors could simply opt to narrow their investible universe to liquid names.  In addition, SIs’ liquidity provision capabilities also mitigate for situations where end-investors need to redeem funds in a timely fashion.  

· For more liquid securities: SIs increase market efficiency by allowing risks to be transferred from parties who do not want (or are less able) to manage them, to those that can manage them more efficiently and pool those risks with other ones.  

The bilateral nature of SIs is important. When transferring risks in individual shares in particular, bilateral systems continue to provide investors with a number of advantages that remain highly relevant:  the ability to price and utilise risk transfers efficiently depends on the bilateral connection between the client and the SI together with the appropriate safeguarding of the client’s trading intentions. Critically, the bilateral arrangement between an SI and its client obliges the SI not to take advantage of the information it accrues whilst taking on risks.

Whilst true liquidity in SIs (as opposed to technical trades) remains a relatively small part of the European market, the ability to transfer risk bilaterally is an important market function in any developed market. For this reason, JPM’s view is that removing SIs from the scope of the STO will only lead to negative outcomes for the entire ecosystem.

As a major European SI and agency-like broker, we observe that our ability to execute all or part of our clients’ orders by dealing on own account is an important factor in helping to optimise trade execution; and thereby reducing market impact and transaction costs for investors.

We do not believe that any robust arguments have been made that would justify removing these capabilities from the market and would consider it extremely premature to do so.

<ESMA_QUESTION_CP_MIFID_EQT_32>

Would you support deleting the first exemption provided for under Article 23 of MiFIR (i.e. for shares that are traded on a “non-systematic, ad-hoc, irregular and infrequent” basis)? If not, would you support the introduction in MiFIR of a mandate requiring ESMA to specify the scope of the exemption? Please provide arguments supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_33>
JPM does not support the deletion of Article 23’s first exemption. Within the current framework, this exemption provides an important carve-out to address the challenges presented by edge cases brought about by the STO (challenges include those raised in the context of Brexit and the expiry of equivalence for Swiss venues).

We would support specification of the exemption’s scope in the context of a re-defined STO, as discussed in our response to question 31.

<ESMA_QUESTION_CP_MIFID_EQT_33>

Would you support simplifying the second exemption of Article 23 of MiFIR and not limiting it to transactions “carried out between eligible and/or professional counterparties”? Please provide arguments supporting your views.
<ESMA_QUESTION_CP_MIFID_EQT_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MIFID_EQT_34>
What is your view on the increase of volumes executed through closing auctions? Do you think ESMA should take actions to influence this market trend and if yes which one?
<ESMA_QUESTION_CP_MIFID_EQT_35>
The growth of volumes executed during the closing auction is a global trend that has been developing over at least a decade. 

We have been tracking this trend for a number of years, and our research suggests that the concentration of activity at the close has very little, if anything, to do with idiosyncratic changes in Europe’s market structure. 

However, the way in which the closing auction works in Europe (following the continuous trading session), in contrast with the United States (where closing auctions and continuous trading take place in parallel), has resulted in an optically higher concentration of activity in the European close.

Our view is that closing auctions in Europe provide market participants with an opportunity to access a deep pool of liquidity offering immediacy, and certainty of execution. However, access to the closing auction has until very recently remained a preserve of primary exchanges, and as is usual where there is little competition, fees to participate in the auction are relatively high and little innovation has been introduced.

Over the past 18 months, MTFs and brokers have sought to develop offerings globally to challenge lack of competition to deliver lower costs, and innovation. 

At this point, it is not clear whether the growth of the close will continue to take place, or if it is reflective of a more cyclical global phenomenon. Therefore, our recommendation is that ESMA monitors the evolution of closing auctions over the next 12-18 months and determines whether any action is needed. 
<ESMA_QUESTION_CP_MIFID_EQT_35>
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