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Reply Form to the Consultation Paper 
MiFID II review report on position limits and position management 	Draft Technical Advice on weekly position reports		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 8 January 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. Please follow the instructions given in the document ‘Reply form for the consultation paper on “MiFID II review report on position limits and position management and draft technical advice on weekly position reports’ also published on the ESMA website.
Instructions
In order to facilitate analysis of responses to the Consultation paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_WPR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_WPR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_WPR_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Call for Evidence on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to trading venues, investment firms and non-financial counterparties trading in commodity derivatives, but responses are also sought from any other market participant including trade associations, industry bodies and investors.
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General information about respondent
	Name of the company / organisation
	TAURON Polska Energia S.A.
	Activity
	Non-financial counterparty

	Are you representing an association?
	☐
	Country/Region
	Poland




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_WPR_1>
TAURON Polska Energia S.A. is the mother company in the TAURON Group – one of the largest business entities in Poland, with over equity 15 billion equity and approximately 25 thousand employees. TAURON Polska Energia S.A. has its registered office in Katowice. Since June 2010, TAURON Polska Energia S.A. has been listed on the Warsaw Stock Exchange and its largest shareholders are the State Treasury, KGHM Polska Miedź S.A. and Nationale-Nederlanden OFE. TAURON stock is included in the prestigious WIG20 index. Core businesses of the TAURON Group include hard coal mining, generation, distribution and supply of electricity and heat. The TAURON Group distributes approximately 50 TWh of electricity to over 5.5 million customers per year which makes it the largest distributor of electricity in Poland. It is also one of the largest electricity generator and supplier in Poland and the largest supplier of heat in Upper Silesia. Major subsidiaries of the TAURON Group include, among others: TAURON Wydobycie S.A. dealing with coal mining, TAURON Wytwarzanie S.A. dealing with electricity generation from conventional sources and biomas co-firing, TAURON Ekoenergia sp. z o.o. dealing with electricity generation from renewable sources, TAURON Dystrybucja S.A. dealing with electricity distribution, TAURON Sprzedaż sp. z o.o. dealing with electricity supply to retail customers, TAURON Obsługa Klienta sp. z o.o. dealing with customer service, TAURON Ciepło sp. z o.o. dealing with heat distribution.
<ESMA_COMMENT_WPR_1>







Questions 

Part I

1. : Which option (Option 1 or Option 2) do you support for dealing with competing contracts? Please explain why. If you support Option 1, do you have any suggestions for amending the definition of “same contract” in Article 5(1) of RTS 21?  If you support another alternative, please explain which one and why.
<ESMA_QUESTION_WPR_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_1>

1. : Do you agree that the C(6) carve-out creates an unlevel playing field across trading venues and should be reconsidered? If not, please explain why.
<ESMA_QUESTION_WPR_2>
TAURON Polska Energia S.A. does not agree with the thesis, according to which the exception, mentioned in section C(6) of annex no. 1 to the MIFID 2 Directive (the so-called C6 Remit carve-out), created unlevel playing field across trading venues (platforms) and therefore it should be revised. Quite the contrary, the functioning within the European Union of various types of trading platforms (regulated markets, MTFs and OTFs) supports competition, enabling market participants to make a choice, on what terms and according to what rules they want to conclude commodity related derivative transactions. Similarly, entities who are intending to launch and operate a trading platform, may decide under what regime they want to conduct such operations. The introduction of various alternatives is in line with the broadly understood freedom of services movement (freedom of movement of services) within the EU and it goes towards diverse expectations of entities dealing with professional trading in their operations.    
In the context of the potential revision of the C6 Remit carve-out, it should be emphasized that such revision should in no case lead to an extension of the definition of a financial instrument to include products that are currently subject to C6 REMIT carve-out. 
In the opinion of TAURON Polska Energia S.A. the exclusion of the C6 Remit carve-out products from the definition of a financial instrument was due, first and foremost, to the specifics of both the European and the national electricity and gas markets. Such specifics have their source in the following features of these products and the rules of functioning of the national power and gas systems, as well as those of trading in such products (commodities):
1) status of electricity and natural gas as the so-called common goods or basic necessities and the need to ensure the energy security for the state and the final consumers in the long term,
2) need to ensure continuous, accurate balancing of electricity or gas demand and supply within the national power and gas systems and the additional costs, related thereto, for the participants of the market for such products due to non-balancing (lack of balancing) of their trading positions,
3) materially limited ability to store the products (commodities), electricity in particular,
4) specific structure of the electricity generation or natural gas extraction segment in terms of entities operating therein in many European Union countries, that is characterized by a high concentration of the generating or extraction sources in the hands of a few entities,
5) efforts seeking to reduce market monopolies and promote competition, in particular aimed at developing a liquid electricity (power) or natural gas market, in particular by introducing in Poland a statutory obligation for enterprises holding a dominant position in the electricity generation or natural gas extraction segment to sell electricity or natural gas via organized multilateral trading systems (venues),
6) material reduction of the scale and scope of the operations of brokers and other intermediaries (middle men) in electricity or natural gas trading (primarily as a result of the introduction, by the MIFID II directive, of the obligation to operate multilateral commodity related derivative contract trading systems (venues) under the formulas of regulated market, MTF or OTF) and the advancing concentration of the market of intermediaries (middle men) in trading in the above-mentioned products (commodities),  
7) business standards for contracting electricity and natural gas in the business segment, based first and foremost on one year contracts, 
8) low price flexibility of demand, combined with administrative and legal instruments in the form of annual tariffs - approval of prices applied by the largest domestic suppliers delivering electricity or natural gas to the final household consumers.
When evaluating the scope of C6 Remit carve-out it should be noted that the need to assess a physically settled electricity or natural gas contract with respect to the definition of a financial instrument arises every time when such a contract is not a SPOT contract, i.e. a contract according to the terms of which the delivery is to take place by the longer of the following deadlines: 
a) 2 trading days; 
b) generally accepted on the market for this type of commodity, assets or right as a standard delivery deadline.
This means that in case of the electricity or natural gas market any contract under which the delivery of the above mentioned products exceeds the above mentioned deadlines is already a derivative contract. 
Subsequently, it needs to be emphasized that it is sufficient for physically settled commodity derivative contracts to be concluded on the regulated market, MTF or OTF to meet the status of C6 contracts being financial instruments. Unlike derivative contracts related to commodities concluded OTC, which must additionally meet the condition of ”not being for commercial purposes” in order to be qualified as a financial instrument pursuant to section C7 of Annex no 1 of the MIFID II Directive, contracts qualified under section C6 of the above-mentioned regulation do not require testing in this respect any more. Only as a side note it can be noted that the above-mentioned criterion, ”not being for commercial purposes”, is strongly restricted by the definition provided in art. 7 clause 4 of the Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive 2014/65/UE of the European Parliament and of the Council as regards organizational requirements and operating conditions for investment firms and defined terms for the purposes of that Directive. The above should be interpreted as a departure from the original intentions of the authors of the MIFID I package and CESR (the Committee of European Securities Regulators) itself – the predecessor of ESMA, which in the ”CESR’s Technical Advice on Possible Implementing Measures of the Directive 2004/39/EC on Markets in Financial Instruments” document of April of 2005 (ref. CESR/05-290b) clearly emphasized the need to differentiate ”simple commercial contracts” and ”general commercial activities” on commodity markets from, accordingly, a financial instrument and investment operations (activities) on the financial markets. 
Taking into account:
1) offering of forward (futures) contracts on electricity and natural gas by multilateral financial instruments trading systems (facilities, venues) operating not only in the European Union but also in third countries, including the ones previously (prior to MIFID II) operating in the form of non-MIFID platforms,
2) qualification of OTC electricity and gas derivative contracts being equivalents to the products indicated in point 1) above as financial instruments, introduced by MIFID II Dyrective,
3) above indicated concentration of the market of intermediaries (middle men) in trading in electricity and natural gas on platforms that are subject to the MIFID II regime, and
4) statutory obligation for electricity generation enterprises or the dominant natural gas supplier in Poland to trade on organized trading platforms having the status of a regulated market or OTF, 
- the change proposed by ESMA, involving deleting the C6 Remit carve-out, will mean that the core business operations of, accordingly, the generation or mining or electricity or gas trading companies in Poland will cease to be their standard trading (commercial) operations with respect to ensuring liquid commodity trading, but they will become investment activities (in the form of proprietary trading on their own account) on financial instruments.
In the opinion of TAURON Polska Energia S.A. the proposal discussed is disproportionate in relation to the above indicated potential economic (financial) consequences of such change. The situation of utilities, focusing on ensuring long term security of supply of electricity or natural gas as basic necessities for the multi-million group of their final consumers, including household consumers, is materially different from the professional investment operations conducted by the entities operating in the financial sector. While the former enterprises use derivative instruments (primarily forward (futures) contracts) in order to hedge long term physically settled deliveries of electricity or natural gas at stable prices (that must also enable planning, one year ahead, of the annual tariff prices, submitted for approval to the regulator), the activities on the commodity market of the entities operating in the financial sector are primarily speculative in their nature and are only one of the segments of investment operations carried out in the form of professional trading intermediary services, besides operating on the ”classic” financial instruments. Furthermore, utilities are operating on commodity derivatives primarily on their own account (proprietary trading), engaging their own financial resources and bearing the full risk of conducting such operations, in contrast to investment companies that, to a large degree, provide intermediary services on the customers’ account using the customers’ funds (which justifies applying, with respect to investment firms, of many legal regulations, including the capital requirements, the rules regarding the management of customers’ funds entrusted with the investment firm, policies with respect to best execution, etc.). 
Finally, it should be emphasized that the electricity and natural gas sector is also a highly regulated sector. Undertaking and carrying out the operations in this sector in Poland requires, as a principle, obtaining a license (besides few exceptions justified, in particular, by a small scale of the operations conducted). Such operations are conducted in compliance with the requirements stemming from the legal regulations applicable to the sector (see the new Winter Package) and are supervised by an independent regulator (in Poland – the President of the Energy Regulatory Office), equipped with the power to interfere with the operations of the given entity in case it is in breach of legal regulations or license conditions (through administrative monetary penalties or even by revoking the license). The protection against manipulation or manipulation attempts on the wholesale market and against the use of inside information, and also market transparency, including the reporting obligations, is already ensured by the EU’s REMIT regulation – Regulation of the European Parliament and of the Council (EU) no. 1227/2011 of October 25, 2011 on wholesale energy market integrity and transparency. Additionally, with respect to the required (sic!) operations on emission allowances – also traded by such entities in direct connection with their core operations – entities operating in the energy sector are forced to take (open) positions in financial instruments and – in order to prove that their investment activities in this area are of ancillary nature – conduct annually the so-called ancillary activities tests in accordance with the Commission Delegated Regulation (EU) 2017/592 of December 1, 2016, supplementing Directive 2014/65/EU of the European Parliament and of the Council with regard to regulatory technical standards for the criteria to establish when an activity is considered to be ancillary to the main business.
Deleting the C6 Remit carve-out in section C6 of Annex no. 1 to the MIFID II Directive would lead to a number of below listed negative and harmful consequences, not only for the market participants themselves, but also for the national and the European Union’s energy security and the interests of the final consumers of electricity and natural gas. Such consequences shall include in particular:
1) threat to the national and the European Union’s energy security in connection with setting position limits for the physically settled derivative contracts related to electricity and natural gas and an increase of the cost of concluding and settling such contracts:
One of the goals of Directive (EU) 2019/944 of the European Parliament and of the Council of June 5, 2019, on common rules for the internal market for electricity and amending Directive 2012/27/EU is to ”create truly integrated competitive, consumer-centered, flexible, fair and transparent electricity markets in the Union”, while maintaining a ”high degree of security of supply” and ”open access to the integrated market” (art. 1). For this purpose ”Member States shall ensure that no undue barriers exist within the internal market for electricity as regards market entry, operation and exit, without prejudice to the competence that Member States retain in relation to third countries (art. 3, clause 3 of the directive). Also Regulation (EU) 2017/1938 of the European Parliament and of the Council of October 25, 2017, concerning measures to safeguard the security of gas supply and repealing Regulation (EU) No. 994/2010 aims to ensure that all the necessary measures are taken to safeguard an uninterrupted supply of gas throughout the Union, in particular to protected customers in the event of difficult climatic conditions or disruptions of the gas supply. As part of such measures market based solutions are applied first, among others, an increase of sales and supplies (an increase of the production, external supplies, supplies from the gas storage facilities). In case gas supplies are disrupted the entities operating on the market should be ensured sufficient ability to respond to the situation via market measures. Predictability of measures undertaken in case of an extraordinary situation occurring shall be ensured, providing all market participants with sufficient ability to respond and prepare themselves for such circumstances. Member states, and in particular the applicable authorities, ensure that no measures are introduced that would at any time restrict gas flow on the internal market without merit. The inclusion of physically settled wholesale energy products, that are traded on OTFs, in the definition (scope) of financial instruments and, as a consequence of that, setting of position limits for such products, is not only in conflict with the above mentioned regulation, but, first and foremost, poses a threat to the national and the European Union’s energy security. Additionally, an increase of the costs related to concluding and settling transactions related to physically settled wholesale energy products will lead to the decline of interest among market participants in concluding such transactions, which will result in the real threat to the energy security and the certainty of supplies of electricity or natural gas. 
2) increase of the costs of functioning of utilities and the withdrawal, related thereto, of the market participants from concluding transactions on organized platforms in favor of bilateral contracts concluded on the OTC market, which does not support transparency of transactions and market based pricing: 
An increase of the costs of functioning of utilities, in case contracts subject to the C6 REMIT carve-out are included in the definition (scope) of financial instruments, will be related, in particular, to the costs of handling the hedging of open financial positions, and also the organizational changes required to be implemented, regarding IT, as well as accounting and reporting. The above will lead to an outflow of entities from organized trading platforms in favor of bilateral contracts concluded on the OTC market or it will force utilities to use investment companies as intermediaries in order to ensure access to the products that are core for their operations, which will de facto represent a step back in the process of developing a transparent, open and competitive energy market. 
3) increase of electricity prices for the final consumers caused by the passing on, of the increased costs of the functioning of the enterprises mentioned in section 2 above, to final consumers, and in view of the continued process of administrative price approvals for the household segment – a further outflow of utilities from this sector and the restriction of competition on the retail market, to the detriment of the final consumers,
4) negative impact on competitiveness related to the outflow of small businesses from organized trading platforms in connection with an increase of the costs of their functioning, mentioned in section 2 above,
5) transfer of the supervision (oversight) function from the specialized regulator (ACER) to the regulator that does not cover all of the energy market issues that are interrelated to one another, which may result in negative consequences with regard to the supervision (oversight) conducted, in particular lead to a decline of its effectiveness and thus threaten the achievement of the EU targets, especially with regard to ensuring a ”high degree of security of supply of electricity and gas throughout the European Union”,
6) increase of the systemic risk in the financial sector:
In case of the regulated markets – a clearing obligation, in accordance with art. 29 of MiFIR, by a CCP, would lead to a further increase of the transaction costs, but also, as a result of a forcefully imposed two stage intermediary role of financial institutions (that are not interested in products with an obligatory physical settlement), to deeming another material area of real economy to be a financial market. Taking into account the way financial institutions are operating (using leverage for speculative purposes), this could also lead to an increase of the systemic risk in the financial sector.
7) conflict with the national legal regulations:
The Polish act of April 10, 1997 – Energy Law imposes on utilities that bring electricity or natural gas into the national power system an obligation to sell it as part of the so-called exchange obligation (art. 49a and 49b). The inclusion of the wholesale energy products, that are traded on an OTF and must be physically settled, in the definition of financial instruments and, as a consequence, setting of position limits for such products, would, as a result, lead to a situation where the achievement of compliance with the above mentioned obligations would be put in jeopardy. 
Irrespective of the above it should be emphasized that ESMA’s concerns regarding an unlevel playing field across trading platforms (venues) are exaggerated in a situation where operators of regulated markets and MTFs are able to operate OTFs. Therefore, the only form of a relatively rational equaling of the treatment of instruments is an exclusion from the definition of financial instruments of all physically settled wholesale energy products, irrespective of the trading platform they are concluded on. It is important that physically settled derivative contracts on electricity or natural gas, traded by the utilities, are not used for speculative purposes, while the intention and history behind the entry into force of the MIFID II Directive was the wish to place speculative instruments under special supervision (oversight) in order to prevent creating complex financial products. 
In connection with the above, in the opinion of TAURON Polska Energia S.A., a correct (and purposeful) revision of the exception indicated in section C(6) of Annex no 1. of MIFID II (provided that ESMA deems it necessary at all) should go towards extending its scope to include all the contracts subject to REMIT, irrespective of the venue they are traded at. TAURON Polska Energia S.A. also requests that the definition of ”not being for commercial purposes” should be reconsidered so that it would also include commercial (trading) operations of entities whose core operations involve generation or extraction or trading in electricity and natural gas, in particular carried out in the form of hedging contracts for the above mentioned products, contracts used to achieve compliance with the statutory obligation to sell such products on liquid markets in order to protect or increase competition on the market or contracts aimed at ensuring and maintaining such market liquidity.
In conclusion: 
1) TAURON Polska Energia S.A. supports keeping the Remit Carve-out exception unchanged, in particular (for the reasons outlined above) it definitely objects to extending of the definition of a financial instrument and having it include physically settled wholesale energy products traded on an OTF   
2) in the opinion of TAURON Polska Energia S.A., in case ESMA decides that a revision of the Remit Carve-out is justified, such a revision should be aimed at excluding from the definition of financial instruments of all physically settled wholesale energy products irrespective of the trading platform they are concluded on. In this case such a revision could, in particular, involve extending the definition of ”not being for commercial purposes”, so that it should also include commercial (trading) operations of entities whose core operations involve generation or extraction or trading in electricity and natural gas, in particular carried out in the form of hedging contracts.
<ESMA_QUESTION_WPR_2>

1. : Do you agree that the position limit framework should not apply to securitised derivatives? If not, please explain why.
<ESMA_QUESTION_WPR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_3>

1. : Which option do you support to address the negative impact of position limits on new and illiquid commodity derivatives: Option 1 or Option 2? Please explain why. If you support another alternative, please explain which one and why. 
<ESMA_QUESTION_WPR_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_4>

1. : If you support Option 1 and would suggest different or additional criteria to determine whether a contract qualifies as a critical contract, please explain which ones.  
<ESMA_QUESTION_WPR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_5>

1. : Which open interest and participant threshold would you suggest for qualifying a commodity derivative as a critical one?
<ESMA_QUESTION_WPR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_6>

1. : Would you support a position limit exemption for financial counterparties under mandatory liquidity provision obligations? If not, please explain why.
<ESMA_QUESTION_WPR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_7>

1. : Would you support introducing a hedging exemption for financial counterparties along the lines described above? If not, please explain why.
<ESMA_QUESTION_WPR_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_8>

1. : Do you agree with ESMA’s proposals to amend Article 57(8)(b) of MiFID II and to introduce Level 2 measures on position management controls? If not, please explain why. 
<ESMA_QUESTION_WPR_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_9>


Part II

1. : Do you agree with the revised proposed minimum threshold level for the open interest criterion for the publication of weekly position reports? If not, please state your preferred alternative for the definition of this threshold and explain why. 
<ESMA_QUESTION_WPR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_10>

1. : Do you have any comment on the current number of position holders required for the publication of weekly position reports?
<ESMA_QUESTION_WPR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_11>
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