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Reply Form to the Consultation Paper 
MiFID II review report on position limits and position management 	Draft Technical Advice on weekly position reports		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 8 January 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. Please follow the instructions given in the document ‘Reply form for the consultation paper on “MiFID II review report on position limits and position management and draft technical advice on weekly position reports’ also published on the ESMA website.
Instructions
In order to facilitate analysis of responses to the Consultation paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_WPR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_WPR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_WPR_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Call for Evidence on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to trading venues, investment firms and non-financial counterparties trading in commodity derivatives, but responses are also sought from any other market participant including trade associations, industry bodies and investors.
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General information about respondent
	Name of the company / organisation
	London Metal Exchange
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	UK




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_WPR_1>
Introduction

The LME supports the underlying policy objectives of the position limits regime which was introduced through MiFID II. These objectives fulfil the commitments made during the 2009 meeting of the G20 in Pittsburgh, which pledged to “improve the regulation, functioning and transparency of financial and commodity markets to address excessive price volatility”. The ten year anniversary of that commitment, combined with the obligation on ESMA to prepare advice to the European Commission’s report on the impact of position limits and position management controls on commodity derivatives markets, presents an appropriate opportunity to review and assess the efficacy of the regime and consider the manner in which it may be appropriate to improve or revise it.

New and illiquid contracts

In its response to the ESMA Call for Evidence on position limits and position management, the LME outlined its concerns relating to the application of the position limits regime to new and illiquid contracts.  The LME therefore appreciates ESMA’s focus on this issue and in particular the pragmatic approach it has taken to engaging with the market in order to find a workable solution.  As described more fully in this response, the LME supports a complete review of the scope of the position limit regime to a finite list of “critical contracts” which fall within identified thresholds. However, as noted in the consultation paper, should this approach be implemented then the changes needed at Level 1 may take some time to be completed.  As such the LME supports the introduction of an interim regime which would apply to new and illiquid contracts. Such a proposal would require changes only at Level 2 and could, therefore, be introduced more expediently.  The LME’s views on how this regime could operate are set out within the body of this response.

Hedging exemption

The LME also supports the proposals for changes to the hedging exemptions to allow financial counterparties to benefit from this exemption in certain circumstances.  The LME believes that this would be beneficial to the relevant commodity markets as it would ensure that commercial participants that do not have direct market access are are not restricted in finding brokers who can allow them to hedge effectively on-exchange and could therefore divert existing and any future OTC positions onto a regulated exchange.

Brexit

As the date of the UK’s exit from the European Union approaches, the LME wishes to repeat its firm commitment to remaining an open and accessible global market.  The LME’s primary focus is on preserving its continued ability to provide trading and clearing services to all of its members irrespective of the jurisdiction in which they are incorporated and from which they trade or clear. With this commitment in mind, the LME looks forward to continuing the constructive and open engagement it has always enjoyed with ESMA. The LME remains at ESMA’s disposal for further discussion on matters raised within this paper or on any other relevant policy matter.
<ESMA_COMMENT_WPR_1>







Questions 

Part I

1. : Which option (Option 1 or Option 2) do you support for dealing with competing contracts? Please explain why. If you support Option 1, do you have any suggestions for amending the definition of “same contract” in Article 5(1) of RTS 21?  If you support another alternative, please explain which one and why.
<ESMA_QUESTION_WPR_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_1>

1. : Do you agree that the C(6) carve-out creates an unlevel playing field across trading venues and should be reconsidered? If not, please explain why.
<ESMA_QUESTION_WPR_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_2>

1. : Do you agree that the position limit framework should not apply to securitised derivatives? If not, please explain why.
<ESMA_QUESTION_WPR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_3>

1. : Which option do you support to address the negative impact of position limits on new and illiquid commodity derivatives: Option 1 or Option 2? Please explain why. If you support another alternative, please explain which one and why. 
<ESMA_QUESTION_WPR_4>
The LME supports Option 1 and believes that the scope of the position limits regime should be reduced to cover a more limited set of significant or critical contracts.  The LME believes that a reduction in scope of the broader regime would resolve the key issues raised with the position limits regime which are (i) the impact on new and illiquid contracts and (ii) the need to revise the application of the hedging exemption.  However, it would not detract or undermine the efficacy of the regime in meeting its policy objectives in relation to the more mature commodity derivative contracts.

The LME supports the observations of other trade association and industry participants that whilst a revision to the regime at Level 1 is welcome, it would be appropriate to introduce an interim regime to manage the impact on new and illiquid contracts whilst the Level 1 amendments are processed. The LME’s views on the form of such an interim regime are described below.

Interim regime 

The LME would propose a single limit for new and illiquid contracts.  Where a contract has open interest of less than 200% of deliverable supply, the limit for that contract across spot and other months would be 50% of deliverable supply. This level meets the conflicting demands of ensuring that new and illiquid contracts are able to grow and mature notwithstanding a potentially limited number of participants, whilst also ensuring that a market participant may not hold a dominant and potentially abusive position. Once the open interest of the contract exceeds 200% of deliverable supply, the full position limit regime should apply. As open interest grows to 200% of deliverable supply, there will be sufficient liquidity in the market to allow members to reduce their positions gradually to meet the relevant lower level that applies as part of the full regime.

<ESMA_QUESTION_WPR_4>

1. : If you support Option 1 and would suggest different or additional criteria to determine whether a contract qualifies as a critical contract, please explain which ones.  
<ESMA_QUESTION_WPR_5>
The LME does not believe that any additional criteria are required and through its own analysis has identified that the average monthly open interest and number of market participants are highly correlated and the combination of those criteria would offer a clear view of which contracts should be identified as “critical”. 

The LME would suggest that further guidance is offered in relation to the manner in which the criteria are determined in order to ensure consistency.  For example, the LME has outlined in its response to Question 6 below, the manner in which it calculated the “number of market participants” and the contracts included in the monthly open interest value.  However, the LME is aware that alternative venues could make their assessment on a different basis.

In addition, the criterion relating to “underlying asset” does not clarify whether this is a quantitative or qualitative measure.  The LME would welcome additional clarification on this point. 
<ESMA_QUESTION_WPR_5>

1. : Which open interest and participant threshold would you suggest for qualifying a commodity derivative as a critical one?
<ESMA_QUESTION_WPR_6>
The LME has analysed the average monthly open interest and number of market participants across its suite of contracts.  It has identified that if the thresholds were set at average monthly open interest of 300,000 lots with the number of market participants set at 800 (in accordance with the LME’s calculation methodology) then this would capture its four most liquid contracts (aluminium, copper, nickel and zinc). 

A summary of the relevant statistics are set out in the table below. 



Table 1

	Contract
	Avg MOI (Lots)
	Average market participants (October 31 2019)

	Aluminium
	1,075,034
	974

	Copper
	474,850
	988

	Nickel
	359,926
	866

	Zinc
	375,139
	856

	
	
	

	Lead
	153,478
	662

	Tin
	20,976
	296



Notes to table 1

(i) Data refers to combined futures and options monthly open interest.

(ii) Metrics for the full suite of LME contracts has been provided here and lead and tin have been provided by way of example only. The monthly open interest for all LME contracts for the 25 month period ending 1 January 2020 is attached as an annex to this response.

(iii) The “market participant” value was reached by mapping client LEIs (as submitted in position reports) to the corresponding names on the GLEIF index.  Related LEIs were then grouped into one parent and classed as a single entity.
 
<ESMA_QUESTION_WPR_6>

1. : Would you support a position limit exemption for financial counterparties under mandatory liquidity provision obligations? If not, please explain why.
<ESMA_QUESTION_WPR_7>
Yes, the LME would support the introduction of a position limit exemption for financial counterparties under the mandatory liquidity provision obligations.  This can ensure that the provision of mandatory liquidity does not prevent market participants from undertaking other normal trading activity in order to avoid potential breach of the position limit requirements.
<ESMA_QUESTION_WPR_7>

1. : Would you support introducing a hedging exemption for financial counterparties along the lines described above? If not, please explain why.
<ESMA_QUESTION_WPR_8>
The LME strongly supports a hedging exemption for financial counterparties in relation to positions which are objectively measurable as reducing risks related to the non-financial entities of the group.

The LME supports ESMA’s position not to introduce a blanket exemption for all trades executed by financial counterparties to offset an OTC transaction.  However, the LME also believes that a slightly broader exemption regime than that proposed in the consultation could be appropriate.  This extension would exempt positions held by financial counterparties which offset an OTC transaction where that OTC transaction is objectively measurable as reducing risks related to a non-financial counterparty, notwithstanding whether that counterparty is a group entity.  The LME believes that this would be beneficial as it would ensure that commercial participants that do not have direct market access are not restricted in finding brokers who can allow them to hedge effectively on-exchange and could therefore divert existing and any future OTC positions onto a regulated exchange.

<ESMA_QUESTION_WPR_8>

1. : Do you agree with ESMA’s proposals to amend Article 57(8)(b) of MiFID II and to introduce Level 2 measures on position management controls? If not, please explain why. 
<ESMA_QUESTION_WPR_9>
[bookmark: _GoBack]The LME does not believe that amendments to Article 57(8)(b) of MiFID II in relation to position management controls are required.  It is important that each market introduces a position management regime that is effective for its own market and member base and can be tailored to reflect the particular concerns of the underlying asset.  As such, any further guidance that ESMA believes may be appropriate should be created by the relevant market operator in discussion and consultation with its relevant competent authority. 

<ESMA_QUESTION_WPR_9>


Part II

1. : Do you agree with the revised proposed minimum threshold level for the open interest criterion for the publication of weekly position reports? If not, please state your preferred alternative for the definition of this threshold and explain why. 
<ESMA_QUESTION_WPR_10>
The LME published commitment of traders reports before such reports were required under MiFID II.  Accordingly the thresholds do not have an impact on the reports it chooses to publish.  <ESMA_QUESTION_WPR_10>

1. : Do you have any comment on the current number of position holders required for the publication of weekly position reports?
<ESMA_QUESTION_WPR_11>
The LME published commitment of traders report before such reports were required under MiFID II.  Accordingly the thresholds do not have an impact on the reports it chooses to publish.  <ESMA_QUESTION_WPR_11>
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