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Reply Form to the Consultation Paper 
MiFID II review report on position limits and position management 	Draft Technical Advice on weekly position reports		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 8 January 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. Please follow the instructions given in the document ‘Reply form for the consultation paper on “MiFID II review report on position limits and position management and draft technical advice on weekly position reports’ also published on the ESMA website.
Instructions
In order to facilitate analysis of responses to the Consultation paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_WPR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_WPR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_WPR_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Call for Evidence on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to trading venues, investment firms and non-financial counterparties trading in commodity derivatives, but responses are also sought from any other market participant including trade associations, industry bodies and investors.
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General information about respondent
	Name of the company / organisation
	EDF Group
	Activity
	Non-financial counterparty

	Are you representing an association?
	☐
	Country/Region
	Europe




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_WPR_1>
TYPE YOUR TEXT HERE
<ESMA_COMMENT_WPR_1>







Questions 

Part I

1. : Which option (Option 1 or Option 2) do you support for dealing with competing contracts? Please explain why. If you support Option 1, do you have any suggestions for amending the definition of “same contract” in Article 5(1) of RTS 21?  If you support another alternative, please explain which one and why.
<ESMA_QUESTION_WPR_1>
EDF supports Option 2 as it appears less complex to implement.
<ESMA_QUESTION_WPR_1>

1. : Do you agree that the C(6) carve-out creates an unlevel playing field across trading venues and should be reconsidered? If not, please explain why.
<ESMA_QUESTION_WPR_2>
EDF disagrees with ESMA’s position on the impact of the C(6) carve-out and it is against a review of its scope in a restrictive manner. The reason why we do not agree with ESMA’s reasoning are threefold:
i. It is based on an unsubstantiated claim about the shift of trading activities from other venues to OTFs. Available data on the evolution of traded volumes on different venues do not support this claim.
ii. It ignores key differences between physical commodity and financial derivatives markets especially for power and gas markets where dedicated sectoral regulators are in place.
iii. It fails to appreciate the significant knock-on effects it would have on energy market participants.
The introduction of the C(6) carve-out in MiFID II is the outcome of a lengthy discussion which resulted in a balanced compromise between the needs to guarantee a robust supervisory framework for commodity derivatives and the ability of energy market participants to hedge the risks related to their physical activities (energy production, supply, consumption, etc.). The repeal of the carve-out or its reconfiguration in a more restrictive manner would result in higher costs of hedging for energy market participants, which will inevitably be passed on as higher energy costs for end users across the EU.
<ESMA_QUESTION_WPR_2>

1. : Do you agree that the position limit framework should not apply to securitised derivatives? If not, please explain why.
<ESMA_QUESTION_WPR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_3>

1. : Which option do you support to address the negative impact of position limits on new and illiquid commodity derivatives: Option 1 or Option 2? Please explain why. If you support another alternative, please explain which one and why. 
<ESMA_QUESTION_WPR_4>
EDF supports Option 1 as it would effectively address the negative impact of position limits on new and illiquid contracts and at the same time provide a significant simplification of the regime without negatively impacting its effectiveness. 
<ESMA_QUESTION_WPR_4>

1. : If you support Option 1 and would suggest different or additional criteria to determine whether a contract qualifies as a critical contract, please explain which ones.  
<ESMA_QUESTION_WPR_5>
EDF believes a mix of criteria including the number and type of participants, open interest and a liquidity metrics should be used.
<ESMA_QUESTION_WPR_5>

1. : Which open interest and participant threshold would you suggest for qualifying a commodity derivative as a critical one?
<ESMA_QUESTION_WPR_6>
EDF has no specific view on this topic. In general, we believe trading venues are best placed to suggest the most adequate thresholds. 
<ESMA_QUESTION_WPR_6>

1. : Would you support a position limit exemption for financial counterparties under mandatory liquidity provision obligations? If not, please explain why.
<ESMA_QUESTION_WPR_7>
EDF supports the introduction of an exemption for transactions concluded under a liquidity provision obligation provided it is available to both financial and non-financial counterparties. 
<ESMA_QUESTION_WPR_7>

1. : Would you support introducing a hedging exemption for financial counterparties along the lines described above? If not, please explain why.
<ESMA_QUESTION_WPR_8>
EDF supports the introduction of a hedging exemption only for financial counterparties that belong to a group of companies whose main business is not financial. 
<ESMA_QUESTION_WPR_8>

1. : Do you agree with ESMA’s proposals to amend Article 57(8)(b) of MiFID II and to introduce Level 2 measures on position management controls? If not, please explain why. 
<ESMA_QUESTION_WPR_9>
While we believe the existing position management controls managed by exchanges are generally adequate, EDF agrees in principle with the introduction of Level 2 measures on position management controls. However, ESMA should avoid being overly prescriptive – Level 2 measures should only a set of minimum standards and take into account the specificities of each market. 
<ESMA_QUESTION_WPR_9>


Part II

1. : Do you agree with the revised proposed minimum threshold level for the open interest criterion for the publication of weekly position reports? If not, please state your preferred alternative for the definition of this threshold and explain why. 
<ESMA_QUESTION_WPR_10>
EDF agrees with ESMA’s proposal.
<ESMA_QUESTION_WPR_10>

1. : Do you have any comment on the current number of position holders required for the publication of weekly position reports?
<ESMA_QUESTION_WPR_11>
EDF believes the minimum number of position holders triggering the publication of the weekly position reports could be halved to 10. However, any specific modification should be subject to consultation with trading venues and market participants to avoid any unintended impacts on confidentiality of positions and orderly settlements. 
<ESMA_QUESTION_WPR_11>
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