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Reply Form to the Consultation Paper 
MiFID II review report on position limits and position management 	Draft Technical Advice on weekly position reports		




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 8 January 2020. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. Please follow the instructions given in the document ‘Reply form for the consultation paper on “MiFID II review report on position limits and position management and draft technical advice on weekly position reports’ also published on the ESMA website.
Instructions
In order to facilitate analysis of responses to the Consultation paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_WPR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_WPR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_WPR_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Call for Evidence on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to trading venues, investment firms and non-financial counterparties trading in commodity derivatives, but responses are also sought from any other market participant including trade associations, industry bodies and investors.
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General information about respondent
	Name of the company / organisation
	ANIGAS
	Activity
	Non-financial counterparty

	Are you representing an association?
	☒
	Country/Region
	Italy




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_WPR_1>
TYPE YOUR TEXT HERE
<ESMA_COMMENT_WPR_1>







Questions 

Part I

1. : Which option (Option 1 or Option 2) do you support for dealing with competing contracts? Please explain why. If you support Option 1, do you have any suggestions for amending the definition of “same contract” in Article 5(1) of RTS 21?  If you support another alternative, please explain which one and why.
<ESMA_QUESTION_WPR_1>
Anigas appreciates the attention payed by ESMA to the possible adverse effects that position limits may have on the development of liquidity of trading venues when facing the competition of other TVs on similar commodity derivatives.
We also recognize the fact that the definition of “same commodity derivatives” is currently too narrow, as demonstrated by the practical inexistence of any such derivative today.
In broadening the identification of “same commodity derivatives”, both proposals leave this concept in an area of vagueness: in this framework, Anigas supports Option 2, which has the advantage of making Competent Authorities responsible for identifying them and for pragmatically defining the limit most suitable for the respective venue. We share ESMA view that the establishment of specific cooperation arrangements among CAs is key for the success of this approach.
<ESMA_QUESTION_WPR_1>

1. : Do you agree that the C(6) carve-out creates an unlevel playing field across trading venues and should be reconsidered? If not, please explain why.
<ESMA_QUESTION_WPR_2>
Anigas does not share ESMA concerns about C(6) carve-out and about the possibility that it created an unlevel playing field among trading venues and determined the shift of trading in REMIT physical contracts from regulated markets and MTFs to OTFs. Consequently, Anigas does not see the necessity of reconsidering it. More specifically
· Anigas didn’t find any quantitative data supporting a shift of trading in REMIT contracts from regulated markets and MTFs towards OTFs. On the contrary, publicly available data provided by Trayport[footnoteRef:2] show an increase in the share of transactions in gas and power derivatives executed on exchanges since the implementation of MiFID II. This is especially true for those contracts (we may refer to them as “futures”) which are traded on OTFs, but share the same identical characteristics of physical futures contracts traded on regulated markets, including the clearing by a central counterparty: similar contracts, where existing, raised limited interest from market participants and have remained in the last 2 years quite illiquid. It is only with reference to those contracts – futures (derivates) that must be physically settled, traded on OTFs and cleared - that the Consultation Paper could refer to when it says “the exact same REMIT contract”, “identical instrument” to contracts traded on regulated markets. [2:  https://www.trayport.com/category/market-dynamics-report/ ] 

· From a pure regulatory perspective, the introduction of the REMIT carve-out maintained the same situation as under MiFID I for OTF-traded power and gas wholesale contracts (with obligation of physical settlement). In other words, these contracts were not financial instruments under MiFID I (as traded out of MTFs) and remained non-financial instruments under MiFID II (as per the REMIT carve-out). Equally, no regulatory changes affected the definition of financial instruments executed on regulated markets or MTFs. It is hence very hard to understand how the absence of regulatory changes from MiFID I to MiFID II may have produced a similar impact as described in the Consultation Paper. 
Anigas does not agree with potential strategy of influencing the competition among trading venues by so widely extending the scope of derivatives definition towards the physical world and by extending financial regulation to physical commodity markets. At first, we do not see the motives for thinking that an unlevel playing field exists at all. If the Consultation Paper is referring to competition among different companies running trading venues, it should consider that any venue might apply for an OTF licence if willing to do so. On the other side, if Consultation Paper reference to a level playing field is more focused on a general and overall competition among regulated markers and MTFs on one side, and OTFs on the other side, we restate our consideration above, that it is wholly unproven that negotiations on OTFs brokers have gone to the detriment of negotiations on regulated markets. 
On the other hand, ESMA should consider the consequences that a similar choice would have for the real economy. As of today, several energy companies only cover their risks via physical (and non MiFID relevant) transactions and would - after a carve-out removal - enter into the entire set of rules of financial regulation: arranging reporting of transactions through trade repositories, agreeing conditions for several risk mitigation techniques, start calculating EMIR and MiFID thresholds, applying for an unknown MiFID exemption, start arranging position and transaction reporting for the TVs and so on and so forth. These regulatory obligations may seem obvious and uncomplicated for those companies who have complied with them for several years, but may be disruptive and burdensome for small real economy counterparties, who nourish and enrich the electricity and gas physical negotiations today. 
The increase in regulatory and compliance costs for the real economy would also affect medium and large non-financial entities. In fact, the carve-out removal would artificially increase their level towards EMIR thresholds (unless ESMA revise them), with two possible consequences. (i) Energy firms may cut their activity on physical markets, to the detriment of the liquidity of such markets and with a consequent increase of hedging costs for all the participants in those markets. (ii) Otherwise, they could breach EMIR thresholds, in which case they would have to face the high cost of clearing and margining obligations. This scenario might negatively affect the ability of energy companies to invest in the real economy, jeopardising their role in the fight to climate change and in the transition towards a more sustainable economic and energy system.
As a final, though not less relevant, argumentation against the removal of the carve-out, it should be considered that electricity and gas markets are regulated by national laws and EU regulations, and are widely supervised by National Regulatory Authorities and ACER. This strong regulatory framework ensures the existence of competitive markets among energy firms, the protection of final customers and a consolidated system for preventing and sanctioning market abuses. We hardly see any need for further extending the scope of financial regulation towards REMIT contracts traded OTFs, as trading on OTFs is limited to trading between firms, which have to manage their supply and demand and cover their industrial risks.
<ESMA_QUESTION_WPR_2>

1. : Do you agree that the position limit framework should not apply to securitised derivatives? If not, please explain why.
<ESMA_QUESTION_WPR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_3>

1. : Which option do you support to address the negative impact of position limits on new and illiquid commodity derivatives: Option 1 or Option 2? Please explain why. If you support another alternative, please explain which one and why. 
<ESMA_QUESTION_WPR_4>
Anigas appreciates ESMA’s plan to introduce simplifications for mitigating the possible negative impact of position limits on new and illiquid market. 
At the same time, we must notice that at this stage several entities may have procured and developed more or less sophisticated and expensive tools for monitoring position limits according to the rules and criteria defined in 2016 by the Commission Delegated Regulation n. 2017/591. Generally speaking, Anigas considers that any regulatory initiative should be designed as simple and light as possible since its original introduction, especially if requiring digital and IT evolutions, in order to avoid that the original costs incurred are totally or partially useless after an initial compliance period.
<ESMA_QUESTION_WPR_4>

1. : If you support Option 1 and would suggest different or additional criteria to determine whether a contract qualifies as a critical contract, please explain which ones.  
<ESMA_QUESTION_WPR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_5>

1. : Which open interest and participant threshold would you suggest for qualifying a commodity derivative as a critical one?
<ESMA_QUESTION_WPR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_6>

1. : Would you support a position limit exemption for financial counterparties under mandatory liquidity provision obligations? If not, please explain why.
<ESMA_QUESTION_WPR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_7>

1. : Would you support introducing a hedging exemption for financial counterparties along the lines described above? If not, please explain why.
<ESMA_QUESTION_WPR_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_8>

1. : Do you agree with ESMA’s proposals to amend Article 57(8)(b) of MiFID II and to introduce Level 2 measures on position management controls? If not, please explain why. 
<ESMA_QUESTION_WPR_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_9>


Part II

1. : Do you agree with the revised proposed minimum threshold level for the open interest criterion for the publication of weekly position reports? If not, please state your preferred alternative for the definition of this threshold and explain why. 
<ESMA_QUESTION_WPR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_10>

1. : Do you have any comment on the current number of position holders required for the publication of weekly position reports?
<ESMA_QUESTION_WPR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_WPR_11>
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