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Response Form to the Consultation Paper 
Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 2 December 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_FRANDT_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FRANDT_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_FRANDT_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation. In particular, responses are sought from counterparties acting (or intending to act) as clearing service providers and counterparties that are current or potential clearing clients.
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General information about respondent
	Name of the company / organisation
	European Fund and Asset Management Association (EFAMA-
	Activity
	Investment Services

	Are you representing an association?
	☒
	Country/Region
	Belgium




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_FRANDT_1>
EFAMA[footnoteRef:2] agrees with the approach and, more generally, with the findings highlighted by ESMA in its report on the implementation of the conditions under which the commercial terms are to be fair, reasonable, non-discriminatory and transparent (FRANDT) when providing CCP clearing services to clients. [2:  EFAMA is the voice of the European investment management industry, representing 28 member associations, 59 corporate members and 22 associate members.  At end 2018, total net assets of European investment funds reached EUR 15.2 trillion. These assets were managed by almost 62,000 investment funds, of which more than 33,000 were UCITS (Undertakings for Collective Investments in Transferable Securities) funds, with the remaining funds composed of AIFs (Alternative Investment Funds). For more information about EFAMA, please visit www.efama.org] 

Requiring compliance with core principles relating to fairness and non-discrimination helps to ensure decisions regarding whether to provide clearing to a client, and the associated commercial terms, are based on legitimate commercial considerations. In that perspective, the recognition by the co-legislators of the need to treat small financial counterparties differently should be reflected in the services and prices offered by Clearing Members. 

Consequently, we encourage ESMA to: 

· further define these requirements in a more granular and well-balanced way to ensure there is robust and harmonised application of these rules across clearing members, while minimising the possibilities of “arbitrage” at the detriment of smaller clearing clients. This would incentivise small and medium sized Asset Managers to use more client clearing services, hinging SFC to access a CCP via a clearing broker based on an economically viable solution; 
· not consider RCB criteria for granted when assessing the implementation of FRANDT. As explained in our reply to the recent ESMA consultation on consolidated tape and access to market data, the asset management industry considers that not all the benefits of MiFID II have been offered by services providers yet. Clearing and associated data license costs should in principle be based only on the incremental/marginal cost of providing and distributing a given clearing/data service. All clearing service prices, and terms & conditions should be made transparent to the users as proposed in chapter 6.1.; 
· extend FRANDT principles to all services required in EMIR Refit, and not only for centrally cleared transactions; and
· more importantly, qualify the clearing service as an investment service under the Annex I of MiFID II. ESMA’s report focuses on the commercial aspects of the relationship between the clearing service provider and the clearing client but not enough on the responsibilities of the providers. The clearing members offer financial services, like other financial commercial service that should be treated as such and included the Annex I of MiFID II. However, it is not the case and  it appears that unbalanced contract clauses, and even clauses that cause a real legal risk for funds and asset managers, are imposed by the clearing service providers to their clients, possibly due to a limited number of clearing service providers and CCPs. Therefore, we recommend ESMA to ensure coordination between regulatory measures or to suggest changes to the legislation to ensure insertion of clearing activities in the list of financial services. 
<ESMA_COMMENT_FRANDT_1>







Questions 

Q1 : Do you generally agree with the approach on transparency and how to publicly disclose fees and commercial terms and other conditions? Please elaborate and if you disagree with any specific requirement, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_1>
[bookmark: _Hlk25846228]We agree with ESMA’s approach and generally with the findings highlighted by ESMA in its reports. We support the provisions to have minimum notice period of 6 months for termination of clearing services by a clearing member, to avoid significant risks to continuity of trades for client clearing. A shorter minimum notice period, combined with the difficulties of porting, particularly in a stressed period, can lead to trades being liquidated if an alternate clearing member is not found. We therefore fully support the long termination period of 6 months proposed by ESMA.

We also consider that one of the overarching goals of the EMIR Refit legislation is to facilitate client access to clearing by requiring clearing members to provide clearing services on fair, reasonable, non-discriminatory, and transparent terms.

The EMIR refit legislation itself requires clearing members to adopt "all reasonable measures to identify, prevent, manage and monitor conflicts of interest, in particular between the trading unit and the clearing unit, that may adversely affect the fair, reasonable, non-discriminatory and transparent provision of clearing services”.

It is crucial that, within a Bank, the clearing arm can act independently from the trading business in a fair, reasonable, and non-discriminatory manner. ESMA should clarify that the trading personnel should not influence or interfere with the decisions of clearing personnel regarding (i) whether to provide clearing services to a customer, and (ii) the commercial terms offered to a clearing customer, including fees. 

Equally, our opinion is that the basis for determining these offers (notably via the client clearing categorisation) should:
· not be left to the suppliers’ discretion, as in that case offers might not be completed, willingly or due to frequently changing operational environment; and
· should be limited to a reasonable number of categories, based on transparent criteria.

This clarification would help to implement FRANDT in a meaningful way that will improve access to clearing and bring concrete benefits to clearing customers.

Ensuring that clearing members are required to address potential conflicts of interest is vital to give substance and render effective the FRANDT requirement. It will contribute to removing impediments for European clients clearing in the EU. 

Moreover, it will ensure an alignment and level playing field with the US, where similar requirements have already been implemented. Such clarification is consistent with rules already adopted in the US.

Regarding the calculation of fees, we consider that:
· the cascading list of fees presents the risk of forgetting some fees such as the fees charged by the CCP;
· the contributions to the CCP default fund should clearly be excluded from these fees;
· the changes in fees must also be submitted to a notice period of 6 months after their communication to the client.
<ESMA_QUESTION_FRANDT_1>

Q2 : Do you generally agree with the elements to be taken into consideration in the commercial terms for the provision of clearing services? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_2>
[bookmark: _Hlk26193611]We agree with ESMA’s approach, particularly the 6 months’ notice period for termination of clearing services by a clearing member.

In addition, we want to raise ESMA’s awareness on legislation such as Article 50-1, g), (iii) of the UCITS Directive that imposes on UCITS the following obligations: “the OTC derivatives are subject to reliable and verifiable valuation on a daily basis and can be sold, liquidated or closed by an offsetting transaction at any time at their fair value at the UCITS’ initiative”, provision that is mirrored in the contract regulating the relationship between counterparties. 
These requirements are specific to invest funds and need to be taken into account. We therefore ask ESMA to possibly imposing dedicated provisions on Clearing Members. 

We also want to ask to extend the proposed 6 months’ notice period to all modifications of contractual terms, including fees schedules.

(See also our reply to question Q1)
<ESMA_QUESTION_FRANDT_2>

Q3 : Do you generally agree with the suggestions to assist in facilitating access to clearing services? Do you generally agree with the requirements listed to ensure prices are fair, proportionate and non-discriminatory? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_3>
[bookmark: _Hlk26193695]We agree with ESMA’s approach.
(See also our reply to question Q1)

We want to insist also on the notion of proportionality in prices and fees as highlighted in §84.
We consider that SFC should not be listed in less favourable categories because:
· SFCs are recognised as bearing lower risks to market; and 
· SFCs require less full-time equivalent to serve them due to their directional activities and their limited compression rate 
<ESMA_QUESTION_FRANDT_3>

Q4 : Do you generally agree with the proposed elements regarding the risk control criteria? Please elaborate and if you disagree with any, please suggest alternative or additional ones.
<ESMA_QUESTION_FRANDT_4>
We agree with ESMA’s approach.
(See also our reply to question Q1)

We nevertheless wish to insist on the need to disclose publicly customers clearing categorization. However, we fear that each supplier will present its own categories – which would then prevent the customer from comparing offers. Therefore, we would recommend ESMA to impose a minimum canvas and minimum information that clearing services providers should provide and maintain.

Regarding the calculation of risk measures as described in §91, we consider that CM are defining their fees based on the risk taken and should not be allowed to restrict the type of collateral eligible or impose haircut. The CM should therefore be forced to allow all assets that are eligible at CCP level as eligible collateral. Acting differently is detrimental to clearing and increasing the risks supported by SFCs.

Lastly, we regret the lack of proposed solution in the absence of, or refusal to grant access to, a clearing service as restated in § 87 and 88. 
<ESMA_QUESTION_FRANDT_4>

Q5 : Do you identify other benefits and costs not mentioned above associated to the proposed approach (option 2)? If you advocated for a different approach, how would it impact this section on the impact assessment? Please provide details. 
<ESMA_QUESTION_FRANDT_5>
We agree with the option 2 as proposed by ESMA, as the de minimis approach.

[bookmark: _GoBack]We would encourage ESMA to add additional elements to improve legal certainty and comparability, such as a unique reporting format and a basic data set to ensure comparability between services.
<ESMA_QUESTION_FRANDT_5>
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