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103 rue de Grenelle
75345 Paris Cedex 07
France

10th December 2019

Dear Sir/Madam,


Drax Group plc (Drax) owns and operates a portfolio of flexible, low carbon and renewable electricity generation assets – providing enough power for the equivalent of more than 8.3 million homes across the UK. The assets include Drax Power Station, based at Selby, North Yorkshire, which is the country’s single largest source of renewable electricity. Drax also owns two retail businesses, Haven Power and Opus Energy, which together supply renewable electricity and gas to over 350,000 business premises.
This is an important issue which, if dealt with inappropriately as currently proposed, could have far reaching consequences for the traded energy market and its participants.  Our particular points of contention relate to ESMA’s statement on page 23, copied here for ease of reference:
“Reconsider the C(6) carve-out exemption 
ESMA shares the concerns expressed by some respondents with regard to the shift of trading in physically-settled wholesale energy contracts (REMIT contracts) from regulated markets and MTFs to OTFs post-MiFID II as a result of the C(6) carve-out and the unlevel playing field this exemption has created. 
Indeed, under the current framework, the exact same REMIT contract is subject to different rules, depending on where it is traded. Instruments traded on regulated markets and MTFs are subject to position limits as well as to other applicable MiFID II/MiFIR requirements, while identical instruments traded on OTFs are not considered as financial instruments and fall outside the scope of any of these obligations. 
Unsurprisingly, the C(6) carve-out has proved a significant and successful incentive for market participants to move trading in REMIT contracts to OTFs and is the source of a major competitive disadvantage for regulated markets and MTFs, which ESMA can find no justification for. 
ESMA first notes that the creation of the OTF category aimed at making the EU financial markets more transparent and efficient and at levelling the playing field between various venues offering multilateral trading services. In ESMA’s view, the C(6) carve-out does not achieve this objective as it deliberately creates a competitive advantage for OTFs trading REMIT products. Furthermore, ESMA notes that the C(6) carve-out penalises the already more heavily regulated trading venues. More fundamentally, ESMA considers that the same rules should apply to the same instruments independently of the EU trading venues where those instruments are traded and that the logic for any such differentiation remains unclear. 
Consequently, ESMA is of the view that the current rules allowing for the exemption of the wholesale energy products traded on OTFs should be reconsidered.” 
The key points we make for consideration are as follows:
· There are fundamental differences between the energy sector and the financial sector. The energy sector does not represent the systemic risk evidenced in financial markets, and consequently it does not make sense for the two markets to be governed by the same regulatory regime.

· There is no evidence to support the statement that MIFID II has caused a move of liquidity away from regulated markets. Indeed, Trayport data demonstrates that the market share of gas and power transactions executed over exchanges has grown post implementation of MIFID II.

· The removal of the carve-out would render REMIT virtually obsolete, as only spot contracts would remain in scope. REMIT reporting supports transparency and integrity of the physical markets, ultimately protecting the consumer.

· The deletion of the carve-out will make hedging more expensive, possibly leading to firms choosing to hedge less, leading to higher gas and electricity prices at the detriment to the end user. Further, OTFs provide transparency which help to set the correct price signals for hedging.

· It is not clear what impact assessment has been conducted to substantiate the systemic risk, real or perceived, suggested by ESMA’s statement.  Any decision to modify the C(6) carve-out should be well informed, evidence based and reflect the nature of the market and interests of energy consumers.  
Yours faithfully,
Claire Chattell
Head of Generation Compliance
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