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Response Form to the Consultation Paper 
Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 2 December 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_FRANDT_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FRANDT_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_FRANDT_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation. In particular, responses are sought from counterparties acting (or intending to act) as clearing service providers and counterparties that are current or potential clearing clients.
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General information about respondent
	Name of the company / organisation
	Citadel
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	International




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_FRANDT_1>
We note that on page 7 of the consultation document, there is a suggestion that the FRANDT principles should only be applied to classes of derivatives that have been declared subject to the clearing obligation under EMIR (see paragraph 12).
In our view, there is no legal basis for limiting the application of FRANDT in this manner.  EMIR Refit requires clearing members, and clients providing clearing services, to provide all of their derivatives clearing services on fair, reasonable, non-discriminatory, and transparent commercial terms.  These provisions are specifically designed to increase customer access to central clearing, regardless of whether or not a specific instrument is subject to the EMIR clearing obligation.  Customers wishing to clear (a) single-name CDS, (b) FX non-deliverable forwards, or (c) interest rate swaps and index CDS not subject to the CO should benefit from the FRANDT provisions in the same manner as a customer clearing IRS positions that are covered by the EMIR clearing obligation.
We strongly urge ESMA to clarify the general applicability of the FRANDT requirements to all derivatives clearing services in the final report.
<ESMA_COMMENT_FRANDT_1>







Questions 

Q1 : Do you generally agree with the approach on transparency and how to publicly disclose fees and commercial terms and other conditions? Please elaborate and if you disagree with any specific requirement, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_1>

Q2 : Do you generally agree with the elements to be taken into consideration in the commercial terms for the provision of clearing services? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_2>

Q3 : Do you generally agree with the suggestions to assist in facilitating access to clearing services? Do you generally agree with the requirements listed to ensure prices are fair, proportionate and non-discriminatory? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_3>
We agree that it is critical that both the onboarding process and the commercial terms offered to the customer are fair and transparent and believe ESMA should consider additional clarification in this area.

In particular, experience suggests that trading personnel affiliated with a clearing member may have commercial incentives that conflict with those of the client clearing business, given the higher profit potential associated with trading uncleared derivatives with clients.  As a result, trading personnel may seek to interfere with decisions of the clearing business regarding whether to offer clearing services to a particular client, and on what terms.

Therefore, in light of Article 4(3a), we recommend that ESMA clarify that trading personnel shall not directly or indirectly interfere with, or attempt to influence, the decision of client clearing personnel within that entity (or an affiliated clearing member or client providing clearing services) to provide clearing services to a particular customer, including but not limited to:

(i) Whether to offer clearing services to a particular customer;
(ii) The commercial terms offered to a particular customer for clearing services, including fees;
(iii) Whether to set or adjust risk tolerance levels for a particular customer; and
(iv) Whether to accept certain forms of collateral from a particular customer.

Each clearing member (or client offering clearing services) should document how these requirements are implemented and monitored.  

This additional clarification seeks to minimize internal conflicts of interest that could impede customer access to clearing services on a fair and non-discriminatory basis.  Therefore, it is clearly within the scope of the technical advice that is envisaged to be provided under section (c) of Article 4(3a) of EMIR.  In addition, this clarification would be consistent with, and give meaning to, the general language in Article 4(3a) that “clearing members and clients shall take all reasonable measures to identify, prevent, manage and monitor conflicts of interest, in particular between the trading unit and the clearing unit.”  Finally, we note that similar requirements have already been successfully implemented in the U.S. (see pages 5-6 of https://www.sullcrom.com/siteFiles/Publications/SC_Publication_CFTC_Adopts_Internal_Business_Conduct_Rules.pdf).[footnoteRef:2]  As a result, all of the leading providers of derivatives clearing services in the EU already comply with similar requirements for their U.S. businesses, and should be able to easily extend these protections to EU clearing customers. <ESMA_QUESTION_FRANDT_3> [2:  See also §23.605(d), 77 Fed. Reg. 20128 at page 20211, available at:
http://www.cftc.gov/idc/groups/public/@lrfederalregister/documents/file/2012-5317a.pdf.  ] 


Q4 : Do you generally agree with the proposed elements regarding the risk control criteria? Please elaborate and if you disagree with any, please suggest alternative or additional ones.
<ESMA_QUESTION_FRANDT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_4>

Q5 : Do you identify other benefits and costs not mentioned above associated to the proposed approach (option 2)? If you advocated for a different approach, how would it impact this section on the impact assessment? Please provide details. 
<ESMA_QUESTION_FRANDT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_5>
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