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Response Form to the Consultation Paper 
Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 2 December 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_FRANDT_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_FRANDT_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_FRANDT_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Data protection’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation. In particular, responses are sought from counterparties acting (or intending to act) as clearing service providers and counterparties that are current or potential clearing clients.
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General information about respondent
	Name of the company / organisation
	AIMA / MFA
	Activity
	Investment Services

	Are you representing an association?
	☒
	Country/Region
	International




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_FRANDT_1>
The Alternative Investment Management Association[footnoteRef:2] (“AIMA”) and Managed Funds Association[footnoteRef:3] (“MFA”; collectively, the “Associations”) welcome the opportunity to respond to the European Securities and Markets Authority (“ESMA”) regarding its “Consultation Paper on draft technical advice on commercial terms for providing clearing services under EMIR (FRANDT)”[footnoteRef:4] (the “CP”).  [2:  AIMA is the global representative of the alternative investment industry, with more than 1,900 corporate members in over 60 countries. AIMA’s fund manager members collectively manage more than $2 trillion in assets. AIMA draws upon the expertise and diversity of its membership to provide leadership in industry initiatives such as advocacy, policy and regulatory engagement, educational programs and sound practice guides. AIMA works to raise media and public awareness of the value of the industry. AIMA set up the Alternative Credit Council (“ACC”) to help firms focused in the private credit and direct lending space. The ACC currently represents over 100 members that manage $350 billion of private credit assets globally. AIMA is committed to developing skills and education standards and is a co-founder of the Chartered Alternative Investment Analyst designation (CAIA) – the first and only specialized educational standard for alternative investment specialists. AIMA is governed by its Council (Board of Directors).]  [3:   Managed Funds Association (MFA) represents the global alternative investment industry and its investors by advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA members help pension plans, university endowments, charitable organizations, qualified individuals and other institutional investors to diversify their investments, manage risk, and generate attractive returns over time. MFA has cultivated a global membership and actively engages with regulators and policymakers in Asia, Europe, the Americas, Australia and all other regions where MFA members are market participants.]  [4:  ESMA70-151-2672. Online at: https://www.esma.europa.eu/sites/default/files/library/esma70-151-2672_ta-frandt_art_43a.pdf] 


The Associations strongly support the change made to Article 4 of EMIR as part of the Refit[footnoteRef:5] package to require clearing services to be provided on a “fair, reasonable, non-discriminatory and transparent” (“FRANDT”) basis. Taken together with other recent legislative changes, notably recent developments under the Capital Requirements Regulation,[footnoteRef:6] which have clarified the treatment of client margin posted on centrally cleared derivatives positions, FRANDT has the potential to improve significantly the access of buy-side market participants to central clearing and the terms of which such access is provided.  We, therefore, welcome the CP and ESMA’s work to properly implement the FRANDT concept through Level 2 measures to ensure that it is effective in its goals.  [5:  Regulation (EU) 2019/834 of the European Parliament and of the Council of 20 May 2019 amending Regulation (EU) No 648/2012 as regards the clearing obligation, the suspension of the clearing obligation, the reporting requirements, the risk-mitigation techniques for OTC derivative contracts not cleared by a central counterparty, the registration and supervision of trade repositories and the requirements for trade repositories. Online at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0834&from=EN.]  [6:  Online at: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013R0575&from=EN.] 


On Question 3 of the CP, ESMA asks for feedback regarding its suggestions to assist in facilitating access to clearing services.  On this specific point, the Associations believe that it is critical that both the onboarding process and the commercial terms offered to the client are fair and transparent, and thus, we request that ESMA consider additional requirements in this area.  In particular, we believe that ESMA should prohibit trading personnel from interfering with, or attempting to influence, decisions by clearing personnel with respect to whether to onboard a client or the commercial terms offered to such client.  The Level 1 text already includes a prohibition on conflicts as it relates to the FRANDT concept.[footnoteRef:7]  Therefore, imposition of our recommended requirement in the Level 2 measures would be consistent with the Level 1 text as well as the internal conflicts of interest requirements that clearing members must comply with in other jurisdictions, notably the US.[footnoteRef:8] [7:  See Article 4(3a) of the EMIR Refit text.  Online at: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R0834&from=EN.]  [8:  See US Commodity Futures Trading Commission final rules on “Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules; Futures Commission Merchant and Introducing Broker Conflicts of Interest Rules; and Chief Compliance Officer Rules for Swap Dealers, Major Swap Participants, and Futures Commission Merchants”, 77 Fed. Reg. 64 (April 3, 2012).  Online at: https://www.govinfo.gov/content/pkg/FR-2012-04-03/pdf/2012-5317.pdf. ] 


Further, in the context of “unbiased and rational contractual arrangements”, we believe that the delegated act should stipulate that clearing terms offered by clearing members should not contain terms that unnecessarily reduce clients’ rights relating to cleared derivatives compared to uncleared derivatives.  In particular, clients should not be limited in their rights to make a claim against their clearing members for losses that clients incur should their clearing member be declared in default.

Overall, we believe that ESMA has approached its work on draft technical advice in a comprehensive and well-considered manner, and the Associations welcome the level of detail that has been provided with respect to the principles associated with the FRANDT concept.  We encourage ESMA and, ultimately, the European Commission to ensure that this detailed approach is reflected in the final Level 2 measures.  We also encourage the National Competent Authorities (“NCAs”) to pay close attention to the FRANDT provision in their supervision of clearing members and central counterparties.
<ESMA_COMMENT_FRANDT_1>







Questions 

Q1 : Do you generally agree with the approach on transparency and how to publicly disclose fees and commercial terms and other conditions? Please elaborate and if you disagree with any specific requirement, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_1>

Q2 : Do you generally agree with the elements to be taken into consideration in the commercial terms for the provision of clearing services? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_2>
[bookmark: _GoBack]In the context of “unbiased and rational contractual arrangements”, we believe that the delegated act should stipulate that clearing terms offered by clearing members should not contain terms that unnecessarily reduce clients’ rights relating to cleared derivatives compared to uncleared derivatives.  In particular, clients should not be limited in their rights to make a claim against their clearing members for losses that clients incur should their clearing member be declared in default.
<ESMA_QUESTION_FRANDT_2>

Q3 : Do you generally agree with the suggestions to assist in facilitating access to clearing services? Do you generally agree with the requirements listed to ensure prices are fair, proportionate and non-discriminatory? Please elaborate and if you disagree with any specific element, please suggest alternative ones. You can also suggest additional ones.
<ESMA_QUESTION_FRANDT_3>
On this specific point, the Associations believe that it is critical that both the onboarding process and the commercial terms offered to the client are fair and transparent, and thus, we request that ESMA consider additional requirements in this area.  In particular, we believe that ESMA should prohibit trading personnel from interfering with, or attempting to influence, decisions by clearing personnel with respect to whether to onboard a client or the commercial terms offered to such client.  The Level 1 text already includes a prohibition on conflicts as it relates to the FRANDT concept.[footnoteRef:9]  Therefore, imposition of our recommended requirement in the Level 2 measures would be consistent with the Level 1 text as well as the internal conflicts of interest requirements that clearing members must comply with in other jurisdictions, notably the US.[footnoteRef:10] [9:  See Article 4(3a) of the EMIR Refit text.  Online at: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R0834&from=EN.]  [10:  See US Commodity Futures Trading Commission final rules on “Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules; Futures Commission Merchant and Introducing Broker Conflicts of Interest Rules; and Chief Compliance Officer Rules for Swap Dealers, Major Swap Participants, and Futures Commission Merchants”, 77 Fed. Reg. 64 (April 3, 2012).  Online at: https://www.govinfo.gov/content/pkg/FR-2012-04-03/pdf/2012-5317.pdf. ] 

<ESMA_QUESTION_FRANDT_3>

Q4 : Do you generally agree with the proposed elements regarding the risk control criteria? Please elaborate and if you disagree with any, please suggest alternative or additional ones.
<ESMA_QUESTION_FRANDT_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_4>

Q5 : Do you identify other benefits and costs not mentioned above associated to the proposed approach (option 2)? If you advocated for a different approach, how would it impact this section on the impact assessment? Please provide details. 
<ESMA_QUESTION_FRANDT_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_FRANDT_5>
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