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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the MAR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MAR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MAR_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MAR_ESMA_REPLYFORM or 
ESMA_CP_MAR_ANNEX1

Deadline
Responses must reach us by 29 November 2019.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Warsaw Stock Exchange
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	NO

	Country/Region
	Europe



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MAR_1>
The Warsaw Stock Exchange (WSE) welcomes the possibility to respond to the ESMA Consultation Paper on MAR review report. 
The Warsaw Stock Exchange is a leading financial instruments exchange in Central and Eastern Europe (CEE). FTSE Russell announced the upgrade of Poland from Emerging Markets to Developed Markets on 29 September 2017. The decision took effect on 24 September 2018. WSE uses a state-of-the-art trading system and its listed companies meet the highest standards of corporate governance and disclosure requirements. 
The markets operated by WSE list stocks and bonds of nearly a thousand local and international issuers. The Exchange also offers trade in derivatives and structured products, as well as information services.
More than 25 years of experience, high safety of trading, operational excellence and a broad range of products make WSE one of the most recognized Polish financial institutions in the world.
The WSE Group conducts activity in the following segments:
· organising trade in financial instruments and conducting activities related to such trade;
· organising an alternative trading system;
· operating the wholesale Treasury bond market;
· operating a commodity exchange;
· operating a register of certificates of origin;
· providing the services of trade operator and entity responsible for balancing;
· operating a clearing house and settlement institution which performs the functions of an
· exchange clearing house for transactions in exchange commodities;
· organising reference rate WIBID and WIBOR fixings;
· conducting activities in capital market education, promotion and information.

Since 9 November 2010, WSE is a public company listed on Warsaw Stock Exchange.

<ESMA_COMMENT_CP_MAR_1>


Do you consider necessary to extend the scope of MAR to spot FX contracts? Please explain the reasons why the scope should or should not be extended, and whether the same goals could be achieved by changing any other piece of the EU regulatory framework.
<ESMA_QUESTION_CP_MAR_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_1>

Do you agree with ESMA’s preliminary view about the structural changes that would be necessary to apply MAR to spot FX contracts? Please elaborate and indicate if you would consider necessary introducing additional regulatory changes.
<ESMA_QUESTION_CP_MAR_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_2>

Do you agree with this analysis? Do you think that the difference between the MAR and BMR definitions raises any market abuse risks and if so what changes might be necessary?
<ESMA_QUESTION_CP_MAR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_3>

Do you agree that the Article 30 of MAR “Administrative sanctions and other administrative measures” should also make reference to administrators of benchmarks and supervised contributors?
<ESMA_QUESTION_CP_MAR_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_4>

Do you agree that the Article 23 of MAR “Powers of competent authorities” point (g) should also make reference to administrators of benchmarks and supervised contributors? Do you think that is there any other provision in Article 23 that should be amended to tackle (attempted) manipulation of benchmarks?
<ESMA_QUESTION_CP_MAR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_5>

Do you agree that Article 30 of MAR points (e), (f) and (g) should also make reference to submitters within supervised contributors and assessors within administrators of commodity benchmarks?
<ESMA_QUESTION_CP_MAR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_6>

Do you agree that there is a need to modify the reporting mechanism under Article 5(3) of MAR? Please justify your position.
<ESMA_QUESTION_CP_MAR_7>
In our opinion reporting mechanism under Article 5(3) of MAR should be modified. This mechanism is formalised, complicated and partly impractical. The NCAs have the possibility to obtain part of this information directly from the investment firms. Additionally, we believe that current obligation to report under Article 5(3) of MAR to NCAs of trading venue on which the shares are traded without the request, approval or acquiescence of the issuer should be removed. We agree with ESMA’s view that in those cases issuers may not necessarily be aware of their shares being traded on a certain venue and full compliance with this reporting requirements might be practically impossible. It causes excessive burden on issuers to identify all relevant authorities and creates uncertainty in relation to how to ensure compliance with the rule.

<ESMA_QUESTION_CP_MAR_7>

If you agree that the reporting mechanism should be modified, do you agree that Option 3 as described is the best way forward? Please justify your position and if you disagree please suggest alternative.
<ESMA_QUESTION_CP_MAR_8>
It seems that Option 2 is the best way to modify the current reporting mechanism. Additionally, we would suggest that Option 2 should be modified so that issuers should only be required to report to the NCA that is defined in Article 17(3) of MAR and Commission Delegated Regulation (EU) 2016/522, which is the NCA the issuer must provide information to regarding delayed disclosure. 
The rationale behind this is that that reporting obligation would match the extension of the disclosure obligation under Article 17 of MAR, meaning that issuers are well aware of the distinction in obligations in relation to trading venues where they have requested for admittance to trading and other trading venues where their instruments are traded (with or without their knowledge). 
Option 3 requires from the issuer more activity. Before reporting the issuer would be obliged to verify which market is relevant in term of liquidity according to Article 26(1) of MiFIR. Additionally the ”most relevant market in terms of liquidity” concept is less established among issuers than other ways to determine the NCA and the possibility of it changing once a year makes it less predictable and less transparent. In our opinion, such solution is not the best way to modify the reporting mechanism.
We believe that a modified version of Option 2 that requires all relevant information to be reported to the one NCA already known to the issuers should be recommended. 

<ESMA_QUESTION_CP_MAR_8>

Do you agree to remove the obligation for issuers to report under Article 5(3) of MAR information specified in Article 25(1) and (2) of MiFIR? If not, please explain.
<ESMA_QUESTION_CP_MAR_9>
[bookmark: _Hlk25673539]Yes. In our opinion reference to Article 25(1) and (2) of MiFIR should be removed from Article 5(3) of MAR. If NCA can access the same information, we do not see any reason to report the same information twice. We believe that such double reporting is too burdensome for the issuers and useful for market participants. 

<ESMA_QUESTION_CP_MAR_9>

Do you agree with the list of fields to be reported by the issuers to the NCA? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_10>
We consider that the list of fields to be reported by the issuers to the NCA under Article 5(3) of MAR should be as short as possible. The list of fields should be limited. As a consequence, the report to the NCAs should include only this information which tied up it with transaction report which NCAs obtain under MiFIR. 

<ESMA_QUESTION_CP_MAR_10>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_11>
We agree with ESMA’s preliminary view concerning the publication of aggregated data only.

<ESMA_QUESTION_CP_MAR_11>

Would you find more useful other aggregated data related to the BBP and if so what aggregated data? Please elaborate.
<ESMA_QUESTION_CP_MAR_12>
We believe that, the aggregated volume traded and the weighted average price paid for the shares in each trading session should be sufficient for the market participants. 

<ESMA_QUESTION_CP_MAR_12>

Have market participants experienced any difficulties with identifying what information is inside information and the moment in which information becomes inside information under the current MAR definition?
<ESMA_QUESTION_CP_MAR_13>
The biggest difficulty that has been experienced by our side is identifying the moment in which the information becomes inside information. It would be very helpful to define the conditions that have to occur to define that exact moment. Also the common issue is with the moment when you express the intention (also during internal analysis) or the written decision and the direction of it actually made. It would be also necessary to elaborate on M&A process – what kind of information and at what stage of the process should be considered as the momentum for the information to become an inside information.

<ESMA_QUESTION_CP_MAR_13>

Do market participants consider that the definition of inside information is sufficient for combatting market abuse?
<ESMA_QUESTION_CP_MAR_14>
The definition leaves too much space for NCAs to interpret the definition of the inside information in various ways. Hence, the approach and identified situation that already happened concerning the inside information aren’t unified enough across EU countries. There should be more guidance in this respect, so that issuers are equally exposed to that matter.

<ESMA_QUESTION_CP_MAR_14>

In particular, have market participants identified information that they would consider as inside information, but which is not covered by the current definition of inside information?
<ESMA_QUESTION_CP_MAR_15>
NO. We have not identified such information so far.
<ESMA_QUESTION_CP_MAR_15>

Have market participants identified inside information on commodity derivatives which is not included in the current definition of Article 7(1)(b) of MAR?
<ESMA_QUESTION_CP_MAR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_16>

What is an appropriate balance between the scope of inside information relating to commodity derivatives and allowing commodity producers to undertake hedging transactions on the basis of that information, to enable them to carry out their commercial activities and to support the effective functioning of the market?
<ESMA_QUESTION_CP_MAR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_17>

As of today, does the current definition of Article 7(1)(b) of MAR allow commodity producers to hedge their commercial activities? In this respect, please provide information on hedging difficulties encountered.
<ESMA_QUESTION_CP_MAR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_18>

Please provide your views on whether the general definition of inside information of Article 7(1)(a) of MAR could be used for commodity derivatives. In such case, would safeguards enabling commodity producers to undertake hedging transactions based on proprietary inside information related to their commercial activities be needed? Which types of safeguards would you envisage?
<ESMA_QUESTION_CP_MAR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_19>

What changes could be made to include other cases of front running?
<ESMA_QUESTION_CP_MAR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_20>

Do you consider that specific conditions should be added in MAR to cover front-running on financial instruments which have an illiquid market?
<ESMA_QUESTION_CP_MAR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_21>

What market abuse and/or conduct risks could arise from pre-hedging behaviours and what systems and controls do firms have in place to address those risks? What measures could be used in MAR or other legislation to address those risks?
<ESMA_QUESTION_CP_MAR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_22>

What benefits do pre-hedging behaviours provide to firms, clients and to the functioning of the market?
<ESMA_QUESTION_CP_MAR_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_23>

What financial instruments are subject to pre-hedging behaviours and why?
<ESMA_QUESTION_CP_MAR_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_24>

Please provide your views on the functioning of the conditions to delay disclosure of inside information and on whether they enable issuers to delay disclosure of inside information where necessary.
<ESMA_QUESTION_CP_MAR_25>
In practice the conditions defined in MAR apply mostly to M&A area and in this respect they are sufficient. However, other situations in limited cases could also require an option for delaying information i.e in the area of financial reporting. The area where the whole process is being reported and several phases create the obligation to report the inside information should also include more detailed information about delaying those exact few pieces of inside information in the process.

<ESMA_QUESTION_CP_MAR_25>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of the procedure under Article 17(4) of MAR.
<ESMA_QUESTION_CP_MAR_26>
A very common situation is where a decision on something is made but the details are still being worked on. It might turn out in the further process that based on collected information the conditions of the information might change even the main direction is the same as initially made. Therefore the first publication might be in fact misleading even though the inside information has been created and it won’t change. It’s difficult to assess in this type of situation whether the information can be delayed.

<ESMA_QUESTION_CP_MAR_26>

Please provide your view on the inclusion of a requirement in MAR for issuers to have systems and controls for identifying, handling, and disclosing inside information. What would the impact be of introducing a systems and controls requirement for issuers?
<ESMA_QUESTION_CP_MAR_27>
The regulation is already very detailed and requires a lot of activities on the issuer side. The system is already efficient and additional systems and control added create the risk of overregulation which won’t be translated into the real results that are behind of proposed changes.

<ESMA_QUESTION_CP_MAR_27>

Please provide examples of cases in which the identification of when an information became “inside information” was problematic.
<ESMA_QUESTION_CP_MAR_28>
The most common issue is during M&A process. It is very hard to decide at which stage the inside information is created considering various stages of internal analysis, cooperation with external partners and potential decisions inside the company or capital group.

<ESMA_QUESTION_CP_MAR_28>

Please provide your views on the notification to NCAs of the delay of disclosure of inside information, in those cases in which the relevant information loses its inside nature following the decision to delay the disclosure.
<ESMA_QUESTION_CP_MAR_29>
The system is effective at the moment. There shouldn’t be any notification to NCAs where the delayed inside information loses its inside nature.

<ESMA_QUESTION_CP_MAR_29>

Please provide your views on whether Article 17(5) of MAR has to be made more explicit to include the case of a listed issuer, which is not a credit or financial institution, but which is controlling, directly or indirectly, a listed or non-listed credit or financial institution.
<ESMA_QUESTION_CP_MAR_30>
WSE is of the view that the option foreseen in Article 17(5) of MAR for credit or financial institution to delay disclosure of inside information should be expended to include the case of the listed issuer which is controlling, directly or indirectly, a credit or financial institution regardless whether it’s a listed or non-listed institution. As we understand, actually the listed issuer which is controlling a credit or financial institution is able to delay disclosure of inside information mainly on the basis of Article 17 (4) of MAR when all the conditions set out in this Article are met, not on the basis of Article 17 (5) of MAR since the issuer is not the credit or financial institution itself. Therefore, we are in favour of expending the scope of application of Article 17 (5) of MAR. 

However, if abovementioned modification of Article 17(5) is adopted, it would be necessary to decide which entity should be required to apply to the supervisory authority for the consent to delay the disclosure of inside information.

<ESMA_QUESTION_CP_MAR_30>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of Article 17(5) of MAR.
<ESMA_QUESTION_CP_MAR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_31>

Please indicate whether you have found difficulties in the assessment of the obligation to disclose a piece of inside information under Article 17 MAR when analysed together with other obligations arising from CRD, CRR or BRRD. Please provide specific examples.
<ESMA_QUESTION_CP_MAR_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_32>

Do you agree with the proposed amendments to Article 11 of MAR?
<ESMA_QUESTION_CP_MAR_33>
We would like to point out that the scope and complexity of obligations and procedures applicable to parties participating in the market sounding mean that DMP and potential investors are reluctant to use the market sounding procedure. Especially for potential investors, the legal regime is too burdensome. Therefore, it should first be considered whether all applicable procedures and specific requirements set forth in Article 11 of MAR and CDR 2016/960, are really necessary. Limiting the changes to tightening the definition and introducing further procedural requirements (such as mandatory registration of telephone connections) will not, in our opinion, increase interest in the solution, which was supposed to serve to better protect potential investors and facilitate DMP's relations with them.

<ESMA_QUESTION_CP_MAR_33>

Do you think that some limitation to the definition of market sounding should be introduced (e.g. excluding certain categories of transactions) or that additional clarification on the scope of the definition of market sounding should be provided?
<ESMA_QUESTION_CP_MAR_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_34>

What are in your view the stages of the interaction between DMPs and potential investors, from the initial contact to the execution of the transaction, that should be covered by the definition of market soundings?
<ESMA_QUESTION_CP_MAR_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_35>

Do you think that the reference to “prior to the announcement of a transaction” in the definition of market sounding is appropriate or whether it should be amended to cover also those communications of information not followed by any specific announcement?
<ESMA_QUESTION_CP_MAR_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_36>

Can you provide information on situations where the market soundings regime has proven to be of difficult application by DMPs or persons receiving the market sounding? Could you please elaborate?
<ESMA_QUESTION_CP_MAR_37>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_37>

Can you provide your views on how to simplify or improve the market sounding procedure and requirements while ensuring an adequate level of audit trail of the conveyed information (in relation to both the DMPs and the persons receiving the market sounding)?
<ESMA_QUESTION_CP_MAR_38>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_38>

Do you agree with ESMA’s preliminary view on the usefulness of insider list? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_39>
Yes, insider lists play significant role as they enable NCAs to complete their investigations, therefore the insider lists should be maintained.

<ESMA_QUESTION_CP_MAR_39>

Do you consider that the insider list regime should be amended to make it more effective?  Please elaborate.
<ESMA_QUESTION_CP_MAR_40>
Some facilities for issuers listed on SME Growth Markets seem to be apparent. Such an example is the Article 18(6) of MAR. SME Growth Market Issuers are exempt from drawing up the insider list, provided that they are able to provide NCA with an insider list, at its request. In fact, such facilitation may create greater risks for such issuers than "regular" obligations in this regard. In the event of a request by a supervisory authority addressed to the issuer after a longer period of the moment when the inside information has been created, the issuer may have serious problems in completing such request. Thus, the solution that was to be a facilitation for small companies, creates a serious risk for companies listed on SME GM due to incorrect execution of the NCA’s request. 

<ESMA_QUESTION_CP_MAR_40>

What changes and what systems and controls would issuers need to put in place in order to be able to provide NCAs, at their request, the insider list with the individuals who had actually accessed the inside information within a short time period?
<ESMA_QUESTION_CP_MAR_41>
We do not recognise any efficient systems and solutions that would help issuers to provide NCAs, at their request, the exhaustive insider list. The only effective solution seems to be making a list immediately after identifying inside information and updating the list on a regular basis, with the appearance of new people and circumstances. 

Therefore, we are not in favour of imposing on issuers any requirements to have some special systems and/or controls. The decision what kind of internal procedures or systems and controls suit the best the issuer needs should be fully left to each issuer, provided that these n arrangements meet the requirements of this provision.  

<ESMA_QUESTION_CP_MAR_41>

What are your views about expanding the scope of Article 18(1) of MAR (i.e. drawing up and maintain the insider list) to include any person performing tasks through which they have access to inside information, irrespective of the fact that they act on behalf or on account of the issuer? Please identify any other cases that you consider appropriate.
<ESMA_QUESTION_CP_MAR_42>
We agree that access to insider lists is an essential tool for identifying person who could potentially be involved in market abuse (Q 39). Therefore, the insider list should be complete and include all persons who actually had access to the inside information concerned. However, as long as we interpret the provision correctly, Article 18 (1) (a) of MAR does not cover all persons who, based on other provisions of MAR, may gain access to inside information. Article 18(1)(a) says only about persons "who are working for them under a contract of employment, or otherwise performing tasks through which they have access to inside information". The main question concerns the persons such as the other party to negotiations (i.e. negotiations of the contract, transactions), who do not work for the issuer and yet often have access to inside information. According to the Article 18 of MAR, there is no legal basis for entering such persons on the insider list and requesting them to provide personal data necessary for the insider list to be prepared in accordance with legal requirements.

<ESMA_QUESTION_CP_MAR_42>

Do you consider useful maintaining the permanent insider section? If yes, please elaborate on your reasons for using the permanent insider section and who should be included in that section in your opinion.
<ESMA_QUESTION_CP_MAR_43>
Yes, we do believe that maintaining the permanent insider section could be useful for the issuer as well as NCAs, providing that permanent list includes only persons having actual access to every inside information. However, we are against defining specific functions which should be included in such a list. In our opinion, it will very much depend on each individual issuer what specific functions (persons) within its organisation may always be privy to inside information. 

<ESMA_QUESTION_CP_MAR_43>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_44>
We agree that insider list regime might be amended as stated in ESMA preliminary view (sec. 189)  that only one contact natural person for each legal person acting on behalf or for the account of the issuer having access to inside information should be included in the insider list while others should be included in legal person insider lists. Such legal entity would obliged to inform the issuer about persons acting on the account of issuer within the scope of such legal entity. Issuers would prepare the lists acting on the basis of documents prepares by each legal entity.

In order to introduce such a model effectively and fairly, it would be important to establish appropriate legal solutions ensuring, i.e.: proper verification of the correctness of lists prepared by other legal entity, efficient flow of information and the scope of responsibility of the issuer and legal entity for the correctness of lists prepared by the latter. Especially the scope of supervisory powers of NCA in relation to other legal entity requires consideration.

<ESMA_QUESTION_CP_MAR_44>

Do you have any other suggestion on the insider lists that would support more efficiently their objectives while reducing the administrative work they entail? If yes, please elaborate how those changes could contribute to that purpose.
<ESMA_QUESTION_CP_MAR_45>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_45>

Does the minimum reporting threshold have to be increased from Euro 5,000? If so, what threshold would ensure an appropriate balance between transparency to the market, preventing market abuse and the reporting burden on issuers, PDMRs, and closely associated persons?
<ESMA_QUESTION_CP_MAR_46>
We believe that the current threshold for the notification obligation set out at the total amount of 5,000 Euro, is too law and easily reachable in the case of the larger issuers, particularly the one with instruments traded on a regulated market. In turn the threshold, for example, of 20,000 Euro seems far too high for smaller companies, especially SMEs issuers, in which case the current threshold of 5,000 Euro could be considered adequate and not requiring any modification. 

For instance, in Poland, there are 387 issuers on NewConnect (SME Growth Market), among which there are:
· 282 issuers with market capitalisations less than 5 million Euro, including 112 issuers with market capitalisations less than 1 million Euro ;
· 80 issuers with market capitalisations between 5-20 million Euro, and 
· 25 issuers with market capitalisations above 20 million Euro. 
Therefore, as regards the value of the threshold that triggers the notification obligation for managers’ transactions we suggest considering whether it should be “one fit all” threshold for all issuers or maybe it is desirable to have two separate thresholds depending on the size of the issuers or the type of trading venue where the financial instruments of such issuer are traded, i.e. regulated market or MTF/ OTF. Therefore, we suggest considering one of the following options: 

Option 1:
· keep the current threshold of 5,000 Euro for the issuers whose financial instruments are admitted to trading only on an MTF / OTF,  and 
· introduce a higher threshold of 20,000 Euro for the issuers whose financial instruments are admitted to trading on regulated market. 
(Another solution within this option could be to keep the current threshold of 5,000 Euro for  the issuers which are considered as SMEs according with EU law. However, the problem with this option is the lack of one, unified definition of SME under EU legislation. Moreover, this option might lead to existence of two different regime on one particular trading venue.)
Option 2:
· introduce a higher threshold of 10,000 Euro for all issuers whose financial instruments are admitted to trading, regardless of their size and the place of trading (i.e. regulated market, MTF/ OTF). 

<ESMA_QUESTION_CP_MAR_46>

Should NCAs still have the option to keep a higher threshold? In that case, should the optional threshold be higher than Euro 20,000? If so, please describe the criteria to be used to set the higher optional threshold (by way of example, the liquidity of the financial instrument, or the average compensation received by the managers).
<ESMA_QUESTION_CP_MAR_47>
We believe that there should be one single threshold applicable in each Member States and the possibility for NCAs to raise the threshold discretionary should be abolish. 

Harmonized threshold across the Union would be especially valuable for investors carrying out cross-border transactions. It’s also in line with Capital Market Union that promotes every effort to facilitate more cross-border activities.

<ESMA_QUESTION_CP_MAR_47>

Did you identify alternative criteria on which the reporting threshold could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_48>
One of the possible option could be to set the reporting threshold depending on the market capitalisation of the issuers or the type of trading venue where the financial instruments are traded.

Option 1:
· keep the current threshold of 5,000 Euro for the issuers whose financial instruments are admitted to trading only on an MTF / OTF,  and 
· introduce a higher threshold of 20,000 Euro for the issuers whose financial instruments are admitted to trading on regulated market. 
(Another solution within this option might be to keep the current threshold of 5,000 Euro for  the issuers who are SMEs according to EU law. However, the problem with this option is the lack of one, unified definition of SME under EU legislation. Moreover, this option might lead to existence of two different regime on one particular trading venue.)

Option 2:
· introduce a higher threshold of 10,000 Euro for all issuers whose financial instruments are admitted to trading regardless of their size and the place of trading (i.e. regulated market, MTF / OTF).

<ESMA_QUESTION_CP_MAR_48>

On the application of this provision for EAMPs: have issues or difficulties been experienced?
<ESMA_QUESTION_CP_MAR_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_49>

Did you identify alternative criteria on which the subsequent notifications could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_50>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_50>

Do you consider that the 20% threshold included in Article 19(1a)(a) and (b) is appropriate? If not, please explain the reason why and provide examples in which the 20% threshold is not effective.
<ESMA_QUESTION_CP_MAR_51>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_51>

Have you identified any possible alternative system to set the threshold in relation to managers' transactions where the issuer's shares or debt instruments form part of a collective investment undertaking or provide exposure to a portfolio of assets?
<ESMA_QUESTION_CP_MAR_52>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_52>

Did you identify elements of Article 19(11) of MAR which in your view could be amended? If yes, why? Have you identified alternatives to the closed period?
<ESMA_QUESTION_CP_MAR_53>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_53>

Market participants are requested to indicate if the current framework to identify the closed period is working well or if clarifications are sought.
<ESMA_QUESTION_CP_MAR_54>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_54>

Please provide your views on extending the requirement of Article 19(11) to (i) issuers, and to (ii) persons closely associated with PDMRs. Please indicate which would be the impact on issuers and persona closely associated with PDMRs, including any benefits and downsides.
<ESMA_QUESTION_CP_MAR_55>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_55>

Please provide your views on the extension of the immediate sale provided by Article 19(12)(a) to financial instruments other than shares. Please explain which financial instruments should be included and why.
<ESMA_QUESTION_CP_MAR_56>
In our opinion, the extension of the immediate sale to financial instruments other than shares, in particular to bonds, is justified.

<ESMA_QUESTION_CP_MAR_56>

Please provide your views on whether, in addition to the criteria in Article 19(12) (a) and (b), other criteria resulting in further cases of exemption from the closed period obligation could be considered.
<ESMA_QUESTION_CP_MAR_57>
Regardless of the fact that other criteria should be taken into account, we note that, similarly to the market soundings procedure, the permission for trading procedure is too complicated and the circumstances are too vague for the issuer to be willing to use this solution, even in the event of an urgent need of PDMR. That is why we suggest that ESMA would consider to simplify the catalogue of circumstances and types of transactions when trading during a closed period may be permitted by the issuer.

<ESMA_QUESTION_CP_MAR_57>

Do you consider that CIUs admitted to trading or trading on a trading venue should be differentiated with respect to other issuers? Please elaborate your response specifically with respect to PDMR obligations, disclosure of inside information and insider lists. In this regard, please consider whether you could identify any articulation or consistency issues between MAR and the EU or national regulations for the different types of CIUs, with regards for example to transparency requirements under MAR vis-à-vis market timing or front running issues.
<ESMA_QUESTION_CP_MAR_58>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_58>

Do you agree with ESMA’s preliminary view? Please indicate which transactions should be captured by PDMR obligations in the case of management companies of CIUs.
<ESMA_QUESTION_CP_MAR_59>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_59>

Do you agree with ESMA’s preliminary view? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_60>

What persons should PDMR obligations apply to depending on the different structures of CIUs and why? In particular, please indicate whether the definition of “relevant persons” would be adequate for CIUs other than UCITs and AIFs.
<ESMA_QUESTION_CP_MAR_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_61>

ESMA would like to gather views from stakeholders on whether other entities than the asset management company (e.g. depository) and other entities on which the CIUs has delegated the execution of certain tasks should be captured by the PDMR regime.
<ESMA_QUESTION_CP_MAR_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_62>

Do you agree with ESMA’s conclusion? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_63>
Do you agree with ESMA preliminary view? Please elaborate.
<ESMA_QUESTION_CP_MAR_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_64>

Do you agree with ESMA’s preliminary views? Do you consider that specific obligations are needed for elaborating insider lists related to CIUs admitted to traded or traded on a trading venue?
<ESMA_QUESTION_CP_MAR_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_65>

Please provide your views on the abovementioned harmonisation of reporting formats of order book data. In addition, please provide your views on the impact and cost linked to the implementation of new common standards to transmit order book data to NCAs upon request. Please provide your views on the consequences of using XML templates or other types of templates.
<ESMA_QUESTION_CP_MAR_66>
We believe that the proposal to harmonisation of reporting formats of order book data needs to be considered very carefully, conducted in a harmonised fashion, and be accompanied by an impact assessment, as trading venues have already invested significant resources and costs into developing systems to comply with the current requirements. There is a risk that this proposal could result in increasing the burden on NCAs and venues, without achieving its objective on improving market surveillance. The underlying question is if the potential advantages of cross-market order book surveillance justify the efforts and costs that trading venues would incur to implement new common standards to order book data transmit such data to NCAs. 

Costs of harmonisation of reporting formats of order book data are difficult to estimate, at least until further clarity is provided on the specific changes that would be required. Providing XML to all regulators requires some development and testing and, the greater the changes, the higher the costs. We would hence urge that a cost-benefit analysis is conducted before any measure is decided. Any further increase in costs would have to be proportionate and reasonable, and the benefits clearly demonstrated. 

<ESMA_QUESTION_CP_MAR_66>

Please provide your views on the impact and cost linked to the establishment of a regular reporting mechanism of order book data.
<ESMA_QUESTION_CP_MAR_67>
In our opinion daily reporting proposal needs to be considered very carefully and be accompanied by an impact assessment, as trading venues have already invested significant resources and costs into developing systems to comply with the current requirements. However, we fail to understand, from the Consultation Paper, a) the deficiencies identified by ESMA in the current ad-hoc system and b) the advantages of a regular reporting mechanism.  
In its consultation paper ESMA does not provide any information on why NCAs would require regular access to all data. While some NCAs require regular reporting already, for the majority this would require NCAs to heavily invest in IT infrastructure (servers, storage, lines, cloud, trainings etc.). Moreover, it would consume a lot of time and budget before any such data transfer could start. Unlike transfer and processing of smaller data subsets the transfer of entire data pools is complex and slow. Examining entire data pools instead of relevant data only for concrete case specific questions of potential market abuse may also lead to confusion and even wrong conclusions. 

We strongly believe that any proposal to change the requirements for trading venues to provide order book data to regulators should also apply to investment firms in the same way, as this is essential in order to deliver the full view of order data for regulators to monitor activity for market abuse. It is crucial that the approach taken applies to all in the same way so that it can be ensured that there is a level playing field for all entities engaged in trading activity. 
According to ESMA’s review report, the cross-market order book would only cover trading venues (Art. 25.2 MiFIR) but not OTC and bilateral trading, such as systematic internalisation. The OTC space remains a black box, which seems contrary to the purpose of an EU cross-market order book surveillance as it would give an incomplete picture of all trading activities within the EU. This calls the usefulness of the order book data pool into question. The EU cross-market order book would add new (legal, administrative, organisational, financial) requirements on trading venues which is neither justified from a level playing field perspective nor from the point that trading venues have established systems and controls to detect and prevent market manipulation which certain market participants in the OTC space have not accomplished in an equivalent manner. Therefore, we believe further assessment is required with respect to this proposal and a harmonised approach needs to be ensured, especially across different type of venues.

Additionally we would highlight that this data cannot be delivered intraday and thus should only be required on a T+1 basis. These requirements cover a significant amount of data and this would give sufficient time for venues to submit it in the required format and with the required fields, including client code information (e.g. personal data of natural person). In our opinion this should allow NCAs to efficiently carry out market surveillance activities.
We should remember that in order to reduce the amount of sensitive data flowing through the trading system, as well as minimise any latency impact due to large message sizes, trading venues operates an approach that has trading firm supply so called short codes on each order and supply a mapping file out of band on a pre- or post-trade basis. For that reason order data cannot be delivered intraday and should be required on a T+1 basis, alike transactions data under obligation set out in Article 26 of MiFIR.

To conclude, further analysis is required by ESMA, otherwise there is a risk that this proposal would result in a large burden for both NCAs and trading venues in terms of adapting their IT-infrastructures, with potentially little to no improvement on monitoring efforts. While we acknowledge that some trading venues need to comply with similar requirements in certain jurisdictions, we are concerned that broad and continuous data reports may not improve the monitoring efforts of the NCAs unless further valuation is done to demonstrate what is required. In any case, any further assessment will need to ensure a harmonised approach is taken.

<ESMA_QUESTION_CP_MAR_67>

In particular, please: a) elaborate on the cost differences between a daily reporting system and a daily record keeping and ad-hoc transmission mechanism; b) explain if and how the impact would change by limiting the scope of a regular reporting mechanism of order book data to a subset of financial instruments. In that context, please provide detailed description of the criteria that you would use to define the appropriate scope of financial instruments for the order book reporting.
<ESMA_QUESTION_CP_MAR_68>
According to our understanding of the proposal of limiting the daily reporting of order book data, trading venue should have to two mechanism: (1) a daily reporting mechanism limited to specific types of financial instruments and (2) a daily record keeping and ad-hoc transmission mechanism for the rest of financial instruments.

In the view of WSE this proposal would be the worst-case scenario. In such a case trading venue would be required to maintain, at the same time, two different mechanisms for order-book data gathering for market surveillance purposes. 
Such solution would not only be expensive, but would also require market operators to dedicate specific human resources to support its operation.

<ESMA_QUESTION_CP_MAR_68>

What are your views regarding those proposed amendments to MAR?
<ESMA_QUESTION_CP_MAR_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_69>

Are you in favour of amending Article 30(1) second paragraph of MAR so that all NCAs in the EU have the capacity of imposing administrative sanctions? If yes, please elaborate.
<ESMA_QUESTION_CP_MAR_70>
In our opinion administrative sanctions could be more efficient than criminal ones and easier to enforce. However, as regards the amount of administrative penalties, the adoption of legal solutions that are the same for the entire European Union does not bring the intended results and should therefore be reviewed.

We believe that in order to improve the competitiveness of the EU capital market and its attractiveness as a place for capital to be raised by enterprises, it is very important to consider introducing legal solutions that would better regulate the issue of penalties for violations of MAR regulations than before. The introduction of a mechanism setting the maximum level of penalties, which is mandatory for all countries and does not depend on any other factors, such as the type of market (regulated market, MTF, SME Growth Market), the size of the domestic market, the size or capitalization of issuers, as well as the type of infringement, may lead to the conviction that there is no difference between fines for a formal violation of MAR, and the most serious violations aimed at committing market abuse.

There are too wide gaps between national markets to maintain the solution of setting one level of maximum fines for fraud for all entities. Some domestic trading venues are characterized by the fact that their participants are mostly very small issuers. For instance, in Poland, there are 387 on NewConnect (SME GM), including:
•         282 issuers with market capitalisations less than 5 million Euro, including 112 issuers with market capitalisations less than 1 million Euro ;
•         80 issuers with market capitalisations between 5-20 million Euro, and 
•         25 issuers with market capitalisations above 20 million Euro.

Such small companies are terrified of potential penalties that the NCA may impose on them for violating MAR regulations, especially since the regulations do not specify what kind of violation deserves the highest penalty, and how high the penalty can be imposed for a formal offense when no intention is noted committing abuse. PDMRs and CAPs (closely associated persons) feel the same “personal anxiety”. They have to fulfil a number of formal obligations, and for failing to do so they may receive a penalty which, in the case of managers in small companies, may lead even to their personal bankruptcy. The universal solution contained in MAR and MAD, whereas the arbitration between NCAs is used, creates too much risk of legal uncertainty, and because is unfair and effectively discourages activity on the capital market.

Therefore, we are calling for ESMA to include in its work a thorough review of the system of the type and amount of penalties used by NCAs for violations of MAR regulations, and introduce clear criteria regarding the size of entities and the seriousness of the misconduct.

<ESMA_QUESTION_CP_MAR_70>

Please share your views on the elements described above.
<ESMA_QUESTION_CP_MAR_71>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_71>
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