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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the MAR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MAR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MAR_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MAR_ESMA_REPLYFORM or 
ESMA_CP_MAR_ANNEX1

Deadline
Responses must reach us by 29 November 2019.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Nasdaq
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Europe



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MAR_1>
Nasdaq appreciates the opportunity to provide comments relating to MAR. 

As a general comment, Nasdaq wishes to encourage finding a more balanced regime for SME’s and Nasdaq appreciates ESMA’s efforts in reducing the regulatory burden where this can be deemed appropriate. We believe there are ways to simplify the MAR regime, which should make compliance especially for SMEs easier, while at the same time maintaining investor protection for all investors. It is especially important to keep in mind retail investors, as smaller investors are crucial in the financial ecosystem around SME’s.
<ESMA_COMMENT_CP_MAR_1>


Do you consider necessary to extend the scope of MAR to spot FX contracts? Please explain the reasons why the scope should or should not be extended, and whether the same goals could be achieved by changing any other piece of the EU regulatory framework.
<ESMA_QUESTION_CP_MAR_1>
We do not consider it necessary to extend the scope of MAR to spot FX contracts. 

Even though there may be reasonable grounds for increasing monitoring of possible market abuse and misconduct in the spot FX markets, the characteristics of those markets makes it inappropriate to include them in the MAR regime. The main reason is, as outlined by ESMA, that there is an excessive need for structural changes in relation to infrastructure, transparency and supervision of the involved entities, in order for a monitoring under the MAR regime to create value. To some extent the political and monetary systems, including the special role played by central banks, makes it too complex simply to include spot FX contracts in the scope of MAR. 

We also suggest that the effects of the market participant Global Code of Conduct should be assessed, mainly in terms of efficiency and adequateness, before the principles are elevated into legislation.  

If there is a strong desire to regulate spot FX contracts, the infrastructural challenges must be addressed first, meaning that such a work should begin with thorough analysis of the implications under MiFID II/MiFIR 
<ESMA_QUESTION_CP_MAR_1>

Do you agree with ESMA’s preliminary view about the structural changes that would be necessary to apply MAR to spot FX contracts? Please elaborate and indicate if you would consider necessary introducing additional regulatory changes.
<ESMA_QUESTION_CP_MAR_2>
Please see response to Q1.
<ESMA_QUESTION_CP_MAR_2>

Do you agree with this analysis? Do you think that the difference between the MAR and BMR definitions raises any market abuse risks and if so what changes might be necessary?
<ESMA_QUESTION_CP_MAR_3>
[bookmark: _GoBack]TYPE YOUR TEXT HERE 
<ESMA_QUESTION_CP_MAR_3>

Do you agree that the Article 30 of MAR “Administrative sanctions and other administrative measures” should also make reference to administrators of benchmarks and supervised contributors?
<ESMA_QUESTION_CP_MAR_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_4>

Do you agree that the Article 23 of MAR “Powers of competent authorities” point (g) should also make reference to administrators of benchmarks and supervised contributors? Do you think that is there any other provision in Article 23 that should be amended to tackle (attempted) manipulation of benchmarks?
<ESMA_QUESTION_CP_MAR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_5>

Do you agree that Article 30 of MAR points (e), (f) and (g) should also make reference to submitters within supervised contributors and assessors within administrators of commodity benchmarks?
<ESMA_QUESTION_CP_MAR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_6>

Do you agree that there is a need to modify the reporting mechanism under Article 5(3) of MAR? Please justify your position.
<ESMA_QUESTION_CP_MAR_7>
We agree that there is a need to change the reporting mechanism under Article 5(3). 

It causes excessive burden on issuers to identify all relevant authorities and creates uncertainty in relation to how to ensure compliance with the rule. It is burdensome for the issuers to stay informed of where their shares are not only admitted to trading, but also where they are otherwise traded.
<ESMA_QUESTION_CP_MAR_7>

If you agree that the reporting mechanism should be modified, do you agree that Option 3 as described is the best way forward? Please justify your position and if you disagree please suggest alternative.
<ESMA_QUESTION_CP_MAR_8>
We support Option 2. 

The rationale behind this is that that reporting obligation would match the extension of the disclosure obligation under Article 17 of MAR, meaning that issuers are well aware of the distinction in obligations in relation to trading venues where they have requested for admittance to trading and other trading venues where their instruments are traded (with or without their knowledge). 

The reference to “the most relevant market in terms of liquidity” under Article 26(1) of MiFIR, has the benefit of instinctively creating the highest level of transparency in the market (for the NCA) with the highest liquidity. 

Unfortunately, that NCA could be different from the home state as defined under the transparency directive, the country of incorporation of the issuer (which affects Article 19 of MAR) and the relevant NCA under i.e. Article 17(3) of MAR. Additionally the NCA of the most relevant market in terms of liquidity can be a market place where the issuer has not requested admission to trading. Finally the ”most relevant market in terms of liquidity”-concept is less established among issuers than other ways to deter-mine the competent authority and the possibility of it changing once a year makes it less predictable and less transparent.
<ESMA_QUESTION_CP_MAR_8>

Do you agree to remove the obligation for issuers to report under Article 5(3) of MAR information specified in Article 25(1) and (2) of MiFIR? If not, please explain.
<ESMA_QUESTION_CP_MAR_9>
Agree. If the competent authorities can access the same information, or at least the information necessary for them to conduct their supervision, we do not see any reason to report the same information twice. 
<ESMA_QUESTION_CP_MAR_9>

Do you agree with the list of fields to be reported by the issuers to the NCA? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_10>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_11>
Yes, we agree with ESMA’s preliminary view, so issuers will have supply the NCA with disaggregated and aggregated data and disclose the aggregated data to the market.

We think it should be assessed if it is a possibility to ease the reporting burden on SME’s so they only will have to supply/disclose aggregated data to both the NCA and the market.
<ESMA_QUESTION_CP_MAR_11>

Would you find more useful other aggregated data related to the BBP and if so what aggregated data? Please elaborate.
<ESMA_QUESTION_CP_MAR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_12>

Have market participants experienced any difficulties with identifying what information is inside information and the moment in which information becomes inside information under the current MAR definition?
<ESMA_QUESTION_CP_MAR_13>
Yes. It is challenging for issuers to make the assessment on how likely an event should be in order for the information to be of “precise nature”. More guidance or clarity on this notion would also be helpful in harmonizing the view of when information becomes inside information across Member States. In this context, the relationship between Article 7.2 and 7.3 of MAR is difficult to comprehend and seems like a tautology.

Also, clarity would be appreciated on how the requirement that the information must be non-public to constitute inside information, relates to information that has been made public by someone else than the issuer, e.g. an authority or another issuer. Does the issuer, under such circumstances, still have an obligation under Article 17 of MAR to disclose such information? In this context, it has also been argued from some quarters that financial information would be seen as already public if it is line with previously communicated forecasts or guidance, and for this reason only not constitute inside information. 

Moreover, guidance on the meaning of “significant effect” and the “reasonable investor” would be appreciated. The notion of “significant effect” indicates a higher level of impact than the reasonable investor test.

Lastly, how does the definition of inside information being directly or indirectly related to an issuer, relate to the obligation under Article 17 of MAR to disclose inside information that directly concerns the issuer?

On a general note, it’s hard to determine what is inside information to issuers of fixed-income instruments such as bonds, and we believe guidance on this would be appreciated by market participants. 
<ESMA_QUESTION_CP_MAR_13>

Do market participants consider that the definition of inside information is sufficient for combatting market abuse?
<ESMA_QUESTION_CP_MAR_14>
We consider the definition in itself, taking into account rulings from the European Court of Justice, to be sufficient to combat market abuse. However, we do believe that the use of “precise nature” to determine when in time inside information comes into existence somewhat sends the wrong signals in that regard, almost indicating a very high degree of possibility. Regarding the criteria precise nature, we therefore suggest a clarification in the definition.

Having said that, we do believe that the difficulties that issuers experience regarding the direct link between Article 7 and 17 of MAR, i.e. that the assessment that inside information comes into existence triggers an obligation to disclose it as soon as possible, negatively could affect the actual effectiveness of the definition when combating market abuse. By experience we are aware that the triggering of disclosure obligation in an early stage in an ongoing process, regardless of the possibility to delay the disclosure, can give issuers incentive not to assess information as inside information early enough, even though the information is in fact of a precise nature in the meaning of Article 7 of MAR. If issuers do not take proper control over inside information and ensure the confidentiality of it early enough, the risk for illegal use of that inside information increases.

Considering, among other things, the difficulty described above coming from the link between Article 7 and 17 of MAR, it deserves to be discussed whether it is motivated to impose a disclosure obligation on issuers at the same point in time as when misuse of inside information should be prohibited. It is not proposed or supported by Nasdaq the introduction of two different definitions of inside information – one to determine insider trading and one to determine obligation to disclose inside information. Instead, it is Nasdaq’s opinion that Article 17 could be amended in such a way that the disclosure obligation does not necessarily arise in an intermediate step or the criteria for a decision on a delayed disclosure could be amended. We are not able at this point to present a firm proposal to a change of Article 17. However, it should be considered to apply a principle of reality regarding the event or circumstances, broadly applied within the EU pre-MAR, as a trigger to the obligation to disclose inside information. Another option could be to review the criteria for a delayed disclosure, e.g. by modifying the first criterion on legitimate interest of the issuer.

Clearer guidance on the definition in general would be beneficial to facilitate compliance by issuers, and to prevent fragmented interpretation both across Europe and even within Member States. 
<ESMA_QUESTION_CP_MAR_14>

In particular, have market participants identified information that they would consider as inside information, but which is not covered by the current definition of inside information?
<ESMA_QUESTION_CP_MAR_15>
As a general remark, issuers often point to the fact, that there are different interpretations as to what constitutes inside information according to different NCA’s. This is relevant in relation to all the criteria in the definition of inside information. 

An example could be information about change of a CEO. In some countries that piece of information automatically constitutes inside information because it is considered to be price sensitive, and in others the case-by-case assessment is more important.

Clearer guidance on the definition would have the benefit of facilitating compliance for issuers, and also preventing fragmented interpretation both across Europe and even within Member States. 
<ESMA_QUESTION_CP_MAR_15>

Have market participants identified inside information on commodity derivatives which is not included in the current definition of Article 7(1)(b) of MAR?
<ESMA_QUESTION_CP_MAR_16>
For energy markets, and possibly also other commodities markets, the price formation may be impacted by for example political decisions. Hereunder, information related to changes in the emission allowances regime may clearly impact the electricity and gas prices. Information on “firm” upcoming changes to the allowance regime will clearly constitute inside information under MAR 7(1) (c). However, since such information only entails a trading (and disclosure) prohibition and not an active information obligation, it will not necessarily be comprised by MAR 7(1)(b): The point is that such information is not necessarily expected/required to be disclosed.

One possible remedy here would be to separate the reference in MAR 7(1) (b) to information expected or required to be disclosed from the rest of the definition and replace the word “and “ with “in particular”. This should entail that the last part of the current definition is not made cumulative. This would bring the MAR definition more in line with the definitions in REMIT: In REMIT the relevant part of the defined term “information” is not cumulative.
<ESMA_QUESTION_CP_MAR_16>

What is an appropriate balance between the scope of inside information relating to commodity derivatives and allowing commodity producers to undertake hedging transactions on the basis of that information, to enable them to carry out their commercial activities and to support the effective functioning of the market?
<ESMA_QUESTION_CP_MAR_17>
We believe that the balance is well taken care of the markets in scope of REMIT. REMIT recital 12 provides clear guidance for the interpretation of MAR 7(1)(b) when applied to these markets.
<ESMA_QUESTION_CP_MAR_17>

As of today, does the current definition of Article 7(1)(b) of MAR allow commodity producers to hedge their commercial activities? In this respect, please provide information on hedging difficulties encountered.
<ESMA_QUESTION_CP_MAR_18>
See question 17.
<ESMA_QUESTION_CP_MAR_18>

Please provide your views on whether the general definition of inside information of Article 7(1)(a) of MAR could be used for commodity derivatives. In such case, would safeguards enabling commodity producers to undertake hedging transactions based on proprietary inside information related to their commercial activities be needed? Which types of safeguards would you envisage?
<ESMA_QUESTION_CP_MAR_19>
The current regime is fine and necessary for the commodity derivatives market.
<ESMA_QUESTION_CP_MAR_19>

What changes could be made to include other cases of front running?
<ESMA_QUESTION_CP_MAR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_20>

Do you consider that specific conditions should be added in MAR to cover front-running on financial instruments which have an illiquid market?
<ESMA_QUESTION_CP_MAR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_21>

What market abuse and/or conduct risks could arise from pre-hedging behaviours and what systems and controls do firms have in place to address those risks? What measures could be used in MAR or other legislation to address those risks?
<ESMA_QUESTION_CP_MAR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_22>

What benefits do pre-hedging behaviours provide to firms, clients and to the functioning of the market?
<ESMA_QUESTION_CP_MAR_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_23>

What financial instruments are subject to pre-hedging behaviours and why?
<ESMA_QUESTION_CP_MAR_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_24>

Please provide your views on the functioning of the conditions to delay disclosure of inside information and on whether they enable issuers to delay disclosure of inside information where necessary.
<ESMA_QUESTION_CP_MAR_25>
Please see answer to Q14.
<ESMA_QUESTION_CP_MAR_25>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of the procedure under Article 17(4) of MAR.
<ESMA_QUESTION_CP_MAR_26>
Difficulties in assessing whether an issuer could still have legitimate interests to delay a disclosure even after the event is final, e.g. a contract being entered into and signed, a CEO’s formal resignation or an interim financial report being adopted by the board of directors. In the latter case, could it be a legitimate interest to keep on delaying that information to the market with reference to a pre-published date (financial calendar) for the disclosure of the report?

Also, difficulties in determining exactly what information must be disclosed by an issuer in the event of a leak of inside information. If one can conclude that some, but not all, details relating to inside information have leaked, is the issuer still obliged to disclose all inside information? 
<ESMA_QUESTION_CP_MAR_26>

Please provide your view on the inclusion of a requirement in MAR for issuers to have systems and controls for identifying, handling, and disclosing inside information. What would the impact be of introducing a systems and controls requirement for issuers?
<ESMA_QUESTION_CP_MAR_27>
In order to comply with legislation, it is natural that issuers need to have such established procedures, systems and controls. It also follows from Nasdaq’s listing requirements for issuers.

If new requirements are introduced they should be clear and not cause unnecessary administrative burden for issuers.
<ESMA_QUESTION_CP_MAR_27>

Please provide examples of cases in which the identification of when an information became “inside information” was problematic.
<ESMA_QUESTION_CP_MAR_28>
For example when an issuer has been approached concerning a possible take-over offer, but the indicative price is unattractive or the terms of a due diligence unacceptable etc. In that situation the issuer does not necessarily know if and when the situation will evolve and then it’s very difficult for an issuer to decide when in that process to categorise the information as inside information.

Also, in a public procurement process issuers may find it difficult to evaluate when the information becomes inside information, especially when there are only 2-3 bidders left in the competition.
<ESMA_QUESTION_CP_MAR_28>

Please provide your views on the notification to NCAs of the delay of disclosure of inside information, in those cases in which the relevant information loses its inside nature following the decision to delay the disclosure.
<ESMA_QUESTION_CP_MAR_29>
It might be equally important for the NCA’s to receive that information when the information is not ultimately disclosed as inside information in order to investigate possible market abuse, which is why such an obligation could be relevant.
<ESMA_QUESTION_CP_MAR_29>

Please provide your views on whether Article 17(5) of MAR has to be made more explicit to include the case of a listed issuer, which is not a credit or financial institution, but which is controlling, directly or indirectly, a listed or non-listed credit or financial institution.
<ESMA_QUESTION_CP_MAR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_30>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of Article 17(5) of MAR.
<ESMA_QUESTION_CP_MAR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_31>

Please indicate whether you have found difficulties in the assessment of the obligation to disclose a piece of inside information under Article 17 MAR when analysed together with other obligations arising from CRD, CRR or BRRD. Please provide specific examples.
<ESMA_QUESTION_CP_MAR_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_32>

Do you agree with the proposed amendments to Article 11 of MAR?
<ESMA_QUESTION_CP_MAR_33>
We disagree with ESMA’s preliminary view. 

In relation to item 148 (a) and (b) we think, that it should be clarified that the market sounding regime represents a safe harbour. 

In relation to item 148 (c) we think it should remain within the competences of the member states and NCA’s to decide on the type of sanctions.
<ESMA_QUESTION_CP_MAR_33>

Do you think that some limitation to the definition of market sounding should be introduced (e.g. excluding certain categories of transactions) or that additional clarification on the scope of the definition of market sounding should be provided?
<ESMA_QUESTION_CP_MAR_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_34>

What are in your view the stages of the interaction between DMPs and potential investors, from the initial contact to the execution of the transaction, that should be covered by the definition of market soundings?
<ESMA_QUESTION_CP_MAR_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_35>

Do you think that the reference to “prior to the announcement of a transaction” in the definition of market sounding is appropriate or whether it should be amended to cover also those communications of information not followed by any specific announcement?
<ESMA_QUESTION_CP_MAR_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_36>

Can you provide information on situations where the market soundings regime has proven to be of difficult application by DMPs or persons receiving the market sounding? Could you please elaborate?
<ESMA_QUESTION_CP_MAR_37>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_37>

Can you provide your views on how to simplify or improve the market sounding procedure and requirements while ensuring an adequate level of audit trail of the conveyed information (in relation to both the DMPs and the persons receiving the market sounding)?
<ESMA_QUESTION_CP_MAR_38>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_38>

Do you agree with ESMA’s preliminary view on the usefulness of insider list? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_39>
We agree that insider lists are critical and useful. 

However, it seems that some issuers have problems with the requirements, i.e. in relation to continuous updates of the insider lists and the use of the standard forms. That especially applies to the permanent section, which is troublesome in more ways than one.

Since it (according to one common interpretation) is not required that permanent insiders are notified that they are included in an event driven insider list, they risk being unaware that the information they have access to is inside information. 

Also, there is a risk that the permanent insider list (and consequentially the event driven insider lists) includes persons that in reality does not have access to such inside information. Many issuers (i.e. supported by the thematic reviews by the Danish FSA) seem to include persons with access to inside information at all times, but not necessarily all inside information. This means that the permanent section often includes persons that do not have access to specific pieces of inside information. That reduces the usefulness of the insider lists and makes it very difficult to use the insider lists in investigations. 

The event driven insider lists sometimes does not contain accurate information, which partly is caused by confusion on which information to include in the different columns in the standard forms.
<ESMA_QUESTION_CP_MAR_39>

Do you consider that the insider list regime should be amended to make it more effective?  Please elaborate.
<ESMA_QUESTION_CP_MAR_40>
Yes, we think the regime should be amended. The burden on issuers can be reduced by reducing the amount of information in the standard forms. The problem with the permanent section can partly be solved by expressly extending the scope of Article 18.2 to include also notifications to permanent insiders when an event-based insider list is opened.
<ESMA_QUESTION_CP_MAR_40>

What changes and what systems and controls would issuers need to put in place in order to be able to provide NCAs, at their request, the insider list with the individuals who had actually accessed the inside information within a short time period?
<ESMA_QUESTION_CP_MAR_41>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_41>

What are your views about expanding the scope of Article 18(1) of MAR (i.e. drawing up and maintain the insider list) to include any person performing tasks through which they have access to inside information, irrespective of the fact that they act on behalf or on account of the issuer? Please identify any other cases that you consider appropriate.
<ESMA_QUESTION_CP_MAR_42>
We agree on expanding the scope and note that the drafting expansion should include e.g. companies that submit a take-over bid, so that such companies shall draw up and maintain insider lists. However, it is delicate task to regulate those that are not in any other way subject to MAR. 
<ESMA_QUESTION_CP_MAR_42>

Do you consider useful maintaining the permanent insider section? If yes, please elaborate on your reasons for using the permanent insider section and who should be included in that section in your opinion.
<ESMA_QUESTION_CP_MAR_43>
Please see answer to Q40. 
<ESMA_QUESTION_CP_MAR_43>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_44>
We agree.
<ESMA_QUESTION_CP_MAR_44>

Do you have any other suggestion on the insider lists that would support more efficiently their objectives while reducing the administrative work they entail? If yes, please elaborate how those changes could contribute to that purpose.
<ESMA_QUESTION_CP_MAR_45>
In our opinion, the administrative burden could be reduced by requiring less personal details to be included in an insider list.
<ESMA_QUESTION_CP_MAR_45>

Does the minimum reporting threshold have to be increased from Euro 5,000? If so, what threshold would ensure an appropriate balance between transparency to the market, preventing market abuse and the reporting burden on issuers, PDMRs, and closely associated persons?
<ESMA_QUESTION_CP_MAR_46>
We believe the threshold could be raised to Euro 20,000.
<ESMA_QUESTION_CP_MAR_46>

Should NCAs still have the option to keep a higher threshold? In that case, should the optional threshold be higher than Euro 20,000? If so, please describe the criteria to be used to set the higher optional threshold (by way of example, the liquidity of the financial instrument, or the average compensation received by the managers).
<ESMA_QUESTION_CP_MAR_47>
Especially in order to facilitate for more cross-border transactions in Europe, a more harmonised frame-work is useful. Market participants should face as few differences as possible as such differences function as barriers to cross-border financing activities. Therefore, we believe that the threshold should be the same in all Member States. 
<ESMA_QUESTION_CP_MAR_47>

Did you identify alternative criteria on which the reporting threshold could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_48>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_48>

On the application of this provision for EAMPs: have issues or difficulties been experienced?
<ESMA_QUESTION_CP_MAR_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_49>

Did you identify alternative criteria on which the subsequent notifications could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_50>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_50>

Do you consider that the 20% threshold included in Article 19(1a)(a) and (b) is appropriate? If not, please explain the reason why and provide examples in which the 20% threshold is not effective.
<ESMA_QUESTION_CP_MAR_51>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_51>

Have you identified any possible alternative system to set the threshold in relation to managers' transactions where the issuer's shares or debt instruments form part of a collective investment undertaking or provide exposure to a portfolio of assets?
<ESMA_QUESTION_CP_MAR_52>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_52>

Did you identify elements of Article 19(11) of MAR which in your view could be amended? If yes, why? Have you identified alternatives to the closed period?
<ESMA_QUESTION_CP_MAR_53>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_53>

Market participants are requested to indicate if the current framework to identify the closed period is working well or if clarifications are sought.
<ESMA_QUESTION_CP_MAR_54>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_54>

Please provide your views on extending the requirement of Article 19(11) to (i) issuers, and to (ii) persons closely associated with PDMRs. Please indicate which would be the impact on issuers and persona closely associated with PDMRs, including any benefits and downsides.
<ESMA_QUESTION_CP_MAR_55>
It should be carefully considered to extent the scope to issuers in order not to prevent issuers from performing “ordinary” activities, i.e. buy-back programs during a closed period.

We do not believe closely related associates should be included since these persons cannot in the way as PDMR’s be assumed to have access to inside information.
<ESMA_QUESTION_CP_MAR_55>

Please provide your views on the extension of the immediate sale provided by Article 19(12)(a) to financial instruments other than shares. Please explain which financial instruments should be included and why.
<ESMA_QUESTION_CP_MAR_56>
Since these exemptions are made upon a case-by-case assessment under exceptional circumstances and insider trading is always forbidden, we see no reason as to why other instruments could not be included.
<ESMA_QUESTION_CP_MAR_56>

Please provide your views on whether, in addition to the criteria in Article 19(12) (a) and (b), other criteria resulting in further cases of exemption from the closed period obligation could be considered.
<ESMA_QUESTION_CP_MAR_57>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_57>

Do you consider that CIUs admitted to trading or trading on a trading venue should be differentiated with respect to other issuers? Please elaborate your response specifically with respect to PDMR obligations, disclosure of inside information and insider lists. In this regard, please consider whether you could identify any articulation or consistency issues between MAR and the EU or national regulations for the different types of CIUs, with regards for example to transparency requirements under MAR vis-à-vis market timing or front running issues.
<ESMA_QUESTION_CP_MAR_58>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_58>

Do you agree with ESMA’s preliminary view? Please indicate which transactions should be captured by PDMR obligations in the case of management companies of CIUs.
<ESMA_QUESTION_CP_MAR_59>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_59>

Do you agree with ESMA’s preliminary view? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_60>

What persons should PDMR obligations apply to depending on the different structures of CIUs and why? In particular, please indicate whether the definition of “relevant persons” would be adequate for CIUs other than UCITs and AIFs.
<ESMA_QUESTION_CP_MAR_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_61>

ESMA would like to gather views from stakeholders on whether other entities than the asset management company (e.g. depository) and other entities on which the CIUs has delegated the execution of certain tasks should be captured by the PDMR regime.
<ESMA_QUESTION_CP_MAR_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_62>

Do you agree with ESMA’s conclusion? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_63>
Do you agree with ESMA preliminary view? Please elaborate.
<ESMA_QUESTION_CP_MAR_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_64>

Do you agree with ESMA’s preliminary views? Do you consider that specific obligations are needed for elaborating insider lists related to CIUs admitted to traded or traded on a trading venue?
<ESMA_QUESTION_CP_MAR_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_65>

Please provide your views on the abovementioned harmonisation of reporting formats of order book data. In addition, please provide your views on the impact and cost linked to the implementation of new common standards to transmit order book data to NCAs upon request. Please provide your views on the consequences of using XML templates or other types of templates.
<ESMA_QUESTION_CP_MAR_66>
Nasdaq believes a cross-market view of order books would be valuable for NCA’s in detecting and investigating cases of market manipulation and market abuse. 

In principle, Nasdaq agrees with applying a standardized xml template for order records under RTS24. In practice we think that it would be perfectly feasible to apply template formatting requirements to individual order records. Where we see a challenge is around applying templates, logic and validation around sequences of order events. Trade records under RTS 22 and order records under RTS 24 differ in their characteristics in the sense that trade records can be viewed and analyzed in isolation, or at the most complex as part of a combination trade where they share a complex trade id, whereas order records usually are viewed and monitored in sequences of events. ESMA has published guidelines regarding order records which outlines a prescribed method of representing different order scenarios and order types, however these envisioned scenarios do not mimic the logic and architecture of Nasdaq’s trading systems so our adherence to these guidelines is quite limited which we have alerted to our NCA’s. Since most trading venues in Europe have different trading systems, we believe that it will be difficult to mandate or expect a uniform transaction logic across venues, which may in turn pose some challenges to a cross market order book surveillance. The consultation paper mentions that the NCA’s would apply validation of supplied order records. We are supportive of such validations as long as they are similar to the validations for transaction reporting, but would caution ESMA to validate transaction logic of sequences of order events based on its guidelines as per aforementioned concerns.

There is no explicit mention of the timing of the mandatory provision of order book data to NCA’s other than the generic reference to “end of day” data. Since ESMA has stated that the collection of client identity can be obtained from members T+1 and almost all trading venues in the EU have implemented setups where client and personal data is provided to trading venues separately from the order entry point, the earliest that mandated provision of order records could be required would likely be T+2. Nasdaq would also urge ESMA to review the implementation of REG CAT in the US with a view to potentially harmonize order record requirements under MiFIR where possible. One natural area would be around the identification of clients and persons that are investment or execution decision makers. Under MiFIR, each trading venue is required to obtain sensitive and personal data from its members on orders whereas under REG CAT, SEC appoints a central facility that manages all personal and client data and issues unique numeric codes to investment firms to use on orders to the US venues. Applying a similar concept in Europe with an ESMA appointed (or under ESMA’s helm) facility would arguably be a significant cost save for the industry. An investment firm that connects to multiple trading venues in Europe would only need to report client and personal data to one facility instead of multiple trading venues that all apply different formats. Additionally, trading venues would be relieved of carrying and storing GDPR sensitive data purely for the purpose of being a transportation layer between the investment firms and the NCA’s.
<ESMA_QUESTION_CP_MAR_66>

Please provide your views on the impact and cost linked to the establishment of a regular reporting mechanism of order book data.
<ESMA_QUESTION_CP_MAR_67>
Since Nasdaq operate multiple trading venues, it answers to a combined total of eight competent authorities in the EU. Two of these NCA’s already request daily order records so we believe that the proposal could be implemented with moderate impact and cost. Ideally, if it is implemented alongside a centralized management of personal and client data, we see a good cost benefit.
<ESMA_QUESTION_CP_MAR_67>

In particular, please: a) elaborate on the cost differences between a daily reporting system and a daily record keeping and ad-hoc transmission mechanism; b) explain if and how the impact would change by limiting the scope of a regular reporting mechanism of order book data to a subset of financial instruments. In that context, please provide detailed description of the criteria that you would use to define the appropriate scope of financial instruments for the order book reporting.
<ESMA_QUESTION_CP_MAR_68>
a) There is obviously a difference in terms of data processing utilization and data storage of producing and transmitting order records daily compared to ad hoc extractions and requests. Then again, we already have a daily transmission requirement for two markets so the delta for Nasdaq would be moderate.
b) Quote driven securities such as securitized derivatives products have disproportionally high number of order events compared to the actual turnover of these products so if these products would be considered less relevant from a market abuse monitoring perspective, it would actually make a significant difference to exclude them from the requirement. For Nasdaq’s cash equity markets it would roughly eliminate 50-60% of all order events but only a fraction of the security universe and turnover.

<ESMA_QUESTION_CP_MAR_68>

What are your views regarding those proposed amendments to MAR?
<ESMA_QUESTION_CP_MAR_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_69>

Are you in favour of amending Article 30(1) second paragraph of MAR so that all NCAs in the EU have the capacity of imposing administrative sanctions? If yes, please elaborate.
<ESMA_QUESTION_CP_MAR_70>
Nasdaq wishes to make a general comment as regards enforcement of MAR across Europe. As ESMA’s report on MAR sanctions has shown, the situation looks very different between Member States, especially with Sweden standing out in certain respects. Nasdaq would encourage any measures which would streamline enforcement and sanctioning, whether in the MAR framework itself or in practical efforts to achieve better convergence. The split picture contributes to maintaining barriers for cross-border financing opportunities for issuers, as investors hesitate on cross-border investments. Better convergence would support financing of companies, contributing to growth and job creation.

Also, the sanctions regime in MAR seems tailored to larger companies. The market capitalisation of a company listed on SME Growth Markets may be around only one million EUR, while MAR provides, for offences of insider dealing and market manipulation, a maximum fine of 5 million EUR for natural per-sons. Member States can also impose even higher maximum administrative fines. Such disproportionality could be reviewed bearing in mind that many listed companies are indeed SME’s.
<ESMA_QUESTION_CP_MAR_70>

Please share your views on the elements described above.
<ESMA_QUESTION_CP_MAR_71>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_71>
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