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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the MAR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MAR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MAR_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MAR_ESMA_REPLYFORM or 
ESMA_CP_MAR_ANNEX1

Deadline
Responses must reach us by 29 November 2019.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Deutsche Börse Group (DBG)
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Germany


Introduction
Please make your introductory comments below, if any:
<ESMA_COMMENT_CP_MAR_1> 
[Deutsche Börse Group (DBG) strongly advocates the Market Abuse Regulation (MAR) and its objective to ensure more efficient, transparent and trustworthy European financial markets. Against this background, we appreciate the opportunity to respond to ESMA’s Consultation Paper on the MAR review report. Our answers reflect the perspective of a market operator with a natural interest in preventing and detecting market abuse. In recent years, we have set up extensive systems and established processes to fully meet the requirements of MAR.

Overall, we are of the view that the existing regulatory framework is fit for purpose and appropriate. Any extension of the scope of MAR should only be considered if the need for it is clearly demonstrated and the proposed amendments serve the purpose of MAR in a comprehensible way. 

In this respect, we would like to make the following points in advance.

Extending the scope of MAR to spot FX contracts
DBG is aware that many trading venues already monitor Spot FX transactions in order to detect and prevent market abusive behaviors in this segment of the global FX market. However, we are not yet fully convinced of the need to mandate the inclusion of FX spot in MAR as of now. We believe that further consideration of the peculiarities of spot FX markets may be warranted and that an assessment of the potential impact should be carried out before proceeding with any specific EU legislation.

Definition of “inside information”
In our view, the definition of "inside information" is appropriate and sufficient to identify inside information and thus to fulfil MAR's overall objective of preventing market abuse. Yet, uncertainties remain about the determination of "significant effect" or "precise information", the exact delineation of "reasonable investor" or the "protracted process" as well as the evaluation of derivatives issued by a third party. Further clarification would be helpful.

“Pre-hedging” versus “front-running”
DBG shares ESMA's view that a better understanding of "pre-hedging" practices is required in order to assess if these practices entail the risk of potential market abuse, severe market distortion, information leakage and slippage costs for investors. We argue that pre-hedging is not per se to be classified as market manipulative behaviour. In our view, it therefore makes sense to work together with market participants, taking into account the characteristics of different markets, to arrive at a common understanding of market practices which may then form the basis of any decision as regards the necessity for regulatory measures. In order to effectively prevent market abuse, classify suspicious cases and clearly identify cases of market abuse, it is also necessary to clearly distinguish between pre-hedging and front-running.

Third parties maintaining insider lists
An extension of the scope of Art. 18 (1) MAR (maintenance of insider lists) would relieve the burden on issuers, but third parties who have no connection to issuers and who may not be aware that they must keep insider lists could then possibly fall within the scope. It is also questionable whether these third parties had the necessary systems and processes in place to comply with the rule. Therefore, DBG is against extending the scope.

EU cross-order market book
In our opinion the established framework to request data on an ad-hoc basis where suspicion of market abuse exists is suitable and sufficient for achieving the intention of the law. So far, ESMA has not provided any evidence as regards potential shortcomings or deficiencies of the existing regime but noted (para 296) that the exchange of information between NCAs according to the rules and procedures of the existing regime actually facilitated the detection of market abuse in a cross-border context. DBG has also strong concerns regarding the administrative challenges that come with such a cross-order market book. Overall, DBG does not see any benefit in this and therefore opposes the proposal.]
<ESMA_COMMENT_CP_MAR_1>


Do you consider necessary to extend the scope of MAR to spot FX contracts? Please explain the reasons why the scope should or should not be extended, and whether the same goals could be achieved by changing any other piece of the EU regulatory framework.
<ESMA_QUESTION_CP_MAR_1>
[DBG is aware that many EU authorized trading venues already monitor trading in Spot FX transactions in conjunction with FX derivatives in order to detect and prevent market abusive behaviors in this segment of the global FX market. That said, we are not yet fully convinced of the need to mandate the inclusion of FX spot in MAR as of now. We believe that further consideration of the peculiarities of spot FX markets and an assessment of the potential impact should be carried out before proceeding with any specific EU legislation. 

Even though there may be reasonable grounds for increasing monitoring of possible market abuse and misconduct in the spot FX markets, the global dimension and characteristics of those markets should be taken into account before deciding on their inclusion into the current MAR regime. The main reason is, as outlined by ESMA, that there may be a need for some structural changes in relation to infrastructure, transparency and supervision of the involved entities, in order for monitoring under the MAR regime to increase value. The political and monetary systems, including the special role played by central banks, would all need to be evaluated in order to determine how to bring spot FX contracts within the scope of MAR. So too the wider EU legislative acts would need to be evaluated, as whilst potentially includible with MAR we do not believe that that would necessarily also merit bringing spot FX within the scope of MiFID or EMIR.
 
Given the global nature of the spot FX market, the FX Global Code has been developing as the appropriate standard for participants to adhere to. We would therefore also suggest that the effects of the FX Global Code should be assessed, mainly in terms of efficiency and adequateness, before the principles were to be elevated into legislation. Any further proposals in this regard should only be made if there is clear evidence that the current arrangements are not sufficiently robust and effective, or if in practice monitoring for abusive behaviours is only being undertaken by the aforementioned trading venues and not by the proliferation of unregulated platforms pertaining to support the FX markets.] 
<ESMA_QUESTION_CP_MAR_1>

Do you agree with ESMA’s preliminary view about the structural changes that would be necessary to apply MAR to spot FX contracts? Please elaborate and indicate if you would consider necessary introducing additional regulatory changes.
<ESMA_QUESTION_CP_MAR_2>
[Please see response to Q1. 
 
Even though there may be reasonable grounds for increasing monitoring of possible market abuse and misconduct in the spot FX markets, which have been subject to significant abuse in the recent past, we nevertheless feel that the global nature and characteristics of those markets makes it inappropriate to include them in the MAR regime without further review. As noted already, there may be a need for some structural changes in relation to infrastructure, transparency and supervision of the involved entities, in order for monitoring under the MAR regime to increase value. To some extent the political and monetary systems, including the special role played by central banks, would need to be evaluated in order to determine how to bring spot FX contracts within the scope of MAR.] 
<ESMA_QUESTION_CP_MAR_2>


Do you agree with this analysis? Do you think that the difference between the MAR and BMR definitions raises any market abuse risks and if so what changes might be necessary?
<ESMA_QUESTION_CP_MAR_3>
[The unification of definitions is always useful. The definition of a benchmark should be strictly identical in both regulation for very principle reasons. In this case, DBG strongly supports the BMR definition as the decisive definition. Current drafts for an update of the BMR do not seem to include any significant changes to the definition.]
<ESMA_QUESTION_CP_MAR_3>

Do you agree that the Article 30 of MAR “Administrative sanctions and other administrative measures” should also make reference to administrators of benchmarks and supervised contributors?
<ESMA_QUESTION_CP_MAR_4>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_4>

Do you agree that the Article 23 of MAR “Powers of competent authorities” point (g) should also make reference to administrators of benchmarks and supervised contributors? Do you think that is there any other provision in Article 23 that should be amended to tackle (attempted) manipulation of benchmarks?
<ESMA_QUESTION_CP_MAR_5>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_5>

Do you agree that Article 30 of MAR points (e), (f) and (g) should also make reference to submitters within supervised contributors and assessors within administrators of commodity benchmarks?
<ESMA_QUESTION_CP_MAR_6>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_6>

Do you agree that there is a need to modify the reporting mechanism under Article 5(3) of MAR? Please justify your position.
<ESMA_QUESTION_CP_MAR_7>
[Yes, we agree that there is a need to modify the reporting mechanism as the trading venue on which the shares of the issuer are traded may not always be known to the issuer. Thus, in practice, it can be close to impossible to identify all relevant trading venues which need to be informed in order to comply with the reporting obligation stipulated by Art. 5(3) MAR and Art. 2(2) of the Delegated Regulation.]
<ESMA_QUESTION_CP_MAR_7>

If you agree that the reporting mechanism should be modified, do you agree that Option 3 as described is the best way forward? Please justify your position and if you disagree please suggest alternative.
<ESMA_QUESTION_CP_MAR_8>
[We think that Option 2 is the best way forward. Option 3 requires the issuer to report to the NCA of the most relevant market in terms of liquidity which, however, might not be known to the issuer. Option 3 therefore exposes the issuer to uncertainty which can be avoided by implementing Option 2. Option 2 could, like the proposed Option 3, be supplemented with the possibility of other authorities to request from the NCA of the jurisdiction where the issuer requested admission to trading (or approved trading) the transaction data.]
<ESMA_QUESTION_CP_MAR_8>

Do you agree to remove the obligation for issuers to report under Article 5(3) of MAR information specified in Article 25(1) and (2) of MiFIR? If not, please explain.
<ESMA_QUESTION_CP_MAR_9>
[DBG agrees to the removal of the requirement from Art. 25. If the competent authorities can access the same information, or at least the information necessary for them to conduct their supervision, we do not see any reason to report the same information twice.

We do, however, not see a requirement for the provision of information to the NCA under Art. 26 if the same information has to be published at the same time.]
<ESMA_QUESTION_CP_MAR_9>

Do you agree with the list of fields to be reported by the issuers to the NCA? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_10>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_10>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_11>
[Yes, we agree with ESMA's preliminary view that market participants will find more useful data in aggregated form and not find much value in all the details of the transactions previously reported to the NCA.]
<ESMA_QUESTION_CP_MAR_11>

Would you find more useful other aggregated data related to the BBP and if so what aggregated data? Please elaborate.
<ESMA_QUESTION_CP_MAR_12>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_12>

Have market participants experienced any difficulties with identifying what information is inside information and the moment in which information becomes inside information under the current MAR definition?
<ESMA_QUESTION_CP_MAR_13>
[In our opinion the definition of inside information is from an overall perspective adequate and sufficient to identify inside information for the purpose of preventing market abuse. However, there are a number of aspects that are subject of discussions and uncertainty in connection with the definition of inside information. Issuers would therefore benefit from further clarification regarding the following points, whereby such clarification does not necessarily have to take the form of actual changes to the MAR text itself but could rather be facilitated through regulatory or technical standards or ESMA recommendations: 

1. The definition of a "significant" effect on the share price has been a matter of uncertainty. What share price movement is significant? The figure of the reasonable investor has been set as a benchmark (Art. 7 (4) MAR). But it is yet unclear, how much of a potential profit would motivate a reasonable investor to react. 
BaFin has recently stated in a consultation draft of its module C for new Issuer Guidelines (BaFin Emittentenleitfaden) that a certain profit, no matter how small, would suffice. Consequently, almost any movement of the share price would be relevant. But many issuers feel that the aspect of significance would not be adequately reflected in that case. Moreover, the universe of inside information would be significantly wider, if even the smallest potential profit would be relevant. The definition of "significant" is therefore difficult to interpret and needs clarification. 
Furthermore, it is unclear whether or not a reasonable investor anticipates irrational market reactions and BaFin had stated in the past in its FAQ on Art. 17 MAR that a reasonable investor would also take into account irrational behavior of other investors. This approach, however, would make it impossible for issuer to make a clear ex ante judgement of market reactions/price effects. This could be addressed for example by adding to recital (14) MAR a clarifying statement that a reasonable investor acts in a rational manner.

2. It should also be clarified in Art. 7(1) MAR that issuers only have to evaluate potential price effects on financial instruments issued by themselves, but not on (derivative) financial instruments that are issued by third parties. In many cases, the issuer will not be aware of all existing derivative financial instruments that are related to its own financial instruments. 

3. a) In many cases inside information develops over a period of time, i.e. it occurs in stages of a protracted process. Having in mind a ruling of the ECJ (Geltl./.Daimler), MAR tried to clarify that not any stage of a protracted process can and should be considered as inside information. However, the newly introduced definition and recitals around protracted processes leave it still unclear in which circumstances an intermediate step can by itself deemed to be inside information. Especially, the relationship between the probability of the final result and the probability of the intermediate step is highly unclear, especially the application of a probability-magnitude-test in this regard. Even worse, issuers feel increased pressure to assume inside information in too early stages of protracted processes. It should therefore be clarified that an intermediate step usually cannot be classified as inside information as long as the final result cannot be reasonably expected to occur. The only exception should be if the intermediate step represents an inside information in itself, fully satisfying all criteria for inside information as defined in Art. 7 (1) MAR.

b) Furthermore, the Lafonta decision has induced questions on whether an information can be precise if the direction the stock price will take cannot be anticipated. The Lafonta decision has created much uncertainty and it would be most helpful if the ESMA could comment on the subject. 

c) Inside information in connection with financial (interim) reporting and outlooks
Preliminary figures in relation to financial (interim) reporting and outlooks may, under certain circumstances, be classified as inside information. However, the criteria for the assessment are unclear, in particular there is no sufficient legal certainty on the benchmarks that are to be applied. It should be clarified that the question whether the issuer maintains its full year guidance should be the relevant benchmark.]
<ESMA_QUESTION_CP_MAR_13>

Do market participants consider that the definition of inside information is sufficient for combatting market abuse?
<ESMA_QUESTION_CP_MAR_14>
[From our perspective the definition is sufficiently wide to combat market abuse. Except for the recommendation we made in Q13, we recommend keeping the definition unchanged. Moreover, it would be beneficial to exclude power and natural gas from the scope of MAR as a tailor-made regime already exists (REMIT). Matters of overlap would not need to be discussed if a single jurisdiction applies only.]
<ESMA_QUESTION_CP_MAR_14>

In particular, have market participants identified information that they would consider as inside information, but which is not covered by the current definition of inside information?
<ESMA_QUESTION_CP_MAR_15>
[No, we have not.]
<ESMA_QUESTION_CP_MAR_15>

Have market participants identified inside information on commodity derivatives which is not included in the current definition of Article 7(1)(b) of MAR?
<ESMA_QUESTION_CP_MAR_16>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_16>

What is an appropriate balance between the scope of inside information relating to commodity derivatives and allowing commodity producers to undertake hedging transactions on the basis of that information, to enable them to carry out their commercial activities and to support the effective functioning of the market?
<ESMA_QUESTION_CP_MAR_17>
[There is an inherent challenge with including commodity derivatives under MAR, as commodities markets, and to some extent the commodity derivatives markets, have different characteristics, purposes and market participants. 

The primary purpose of commodity derivatives markets is to offer hedging possibilities, between commercial participants or against financial players accepting to get the risk transferred: as far as agricultural listed derivatives are concerned, the priority should remain to give comfort to commercial participants that they can perform their hedging interventions without being exposed to regulatory uncertainty via too wide a definition in a domain where disciplinary case-law is. When it comes to energy, REMIT provides the necessary clarity. Therefore, we believe the definition in MAR should be wider or at least be aligned/harmonized with REMIT.]
<ESMA_QUESTION_CP_MAR_17>

As of today, does the current definition of Article 7(1)(b) of MAR allow commodity producers to hedge their commercial activities? In this respect, please provide information on hedging difficulties encountered.
<ESMA_QUESTION_CP_MAR_18>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_18>

Please provide your views on whether the general definition of inside information of Article 7(1)(a) of MAR could be used for commodity derivatives. In such case, would safeguards enabling commodity producers to undertake hedging transactions based on proprietary inside information related to their commercial activities be needed? Which types of safeguards would you envisage?
<ESMA_QUESTION_CP_MAR_19>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_19>

What changes could be made to include other cases of front running?
<ESMA_QUESTION_CP_MAR_20>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_20>

Do you consider that specific conditions should be added in MAR to cover front-running on financial instruments which have an illiquid market?
<ESMA_QUESTION_CP_MAR_21>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_21>

What market abuse and/or conduct risks could arise from pre-hedging behaviours and what systems and controls do firms have in place to address those risks? What measures could be used in MAR or other legislation to address those risks?
<ESMA_QUESTION_CP_MAR_22>
[DBG is aligned with ESMA’s view in terms of ‘pre-hedging’ causing risk of potential market abuse, competition distortion among brokers (“un-level playing”), severe market distortion, information leakage, allowance for insider information and creation of slippage costs for investors. 
We are outspoken proponents of agreed common definitions created together with market participants to support safety, integrity, efficiency, investor protection and resiliency[footnoteRef:2] towards the financial markets to reach a level playing field. [2:  Commission Delegated Regulation (EU) 2017/589 of 19 July 2016, Recital 1.] 

DBG concurs with ESMA`s view that behaviours of market participants in terms of undertaking transactions in anticipation of further matching events is important for regulatory purposes. An exact definition of what is considered to be permitted in relation to pre-hedging and what actions could be considered as ‘front-running’ would help market authorities to effectively monitor and identify instances of potential market abuse, according to our understanding, but also the market participants. 
We believe that a clear differentiation between those two notions is necessary to avoid misinterpretation and to define the scope of acceptable behaviour. Consequently, potentially affected market participants would be enabled better to avoid unintended illegitimate behaviour. 
In this regard, it may also be important to distinguish between the type of market. For example, with respect to the concerns of manipulative behaviour specifically in derivative markets, DBG can observe that market participants are at times trying to facilitate trading in markets where it is not always simple to readily see prices, for example in less liquid options markets, where investors need the support of brokers, and where liquidity providers/ market makers provide prices to what is demanded and could wrongly be understood as front-running. As a second example, on the European ETF market we have been made aware that there indeed may be loopholes when using information out of private RFQ protocols to act on lit markets, before such information has become part of the public domain. Forming an ecosystem where investors, brokers and liquidity providers interact in a triangle could result in beneficial outcomes as well should not be considered as ‘front-running’, but rather be delineated, as ESMA suggests.
To this backdrop, DBG would like to encourage ESMA to gather intelligence of such market practices that can help the market, especially in less liquid instruments, and its participants and could potentially fall under an envisaged concise exception and get a deeper understanding of the exact nature, market constellation and chronological procedures of ‘pre-hedging’.
This MAR review commented that they have received a number of suspicious transaction and order reports regarding pre-hedging behaviours. We think it needs to be examined which markets were involved and whether any of these transactions were in fact market abuse breaches or raised by the firms due to a lack of additional information to assess if these were MAR breaches. MAR does not provide a differentiation between insider dealing (art. 8 MAR) / market manipulation (art. 12 MAR) and pre-trading which seems to be a pre-condition for further examination of pre-trading.
Therefore, DBG would like to emphasize that possible conditional allowance for ‘pre-hedging’ can render beneficial outcomes for certain markets and would like to encourage ESMA to gather intelligence from the market as to how the delineation in definition or mitigating measures that support positive outcomes can be designed into a regulatory framework e.g.:
1. ESMA shall gather intelligence on the exact nature of ‘pre-hedging’ and how to delineate from front-running and negative consequences for the market (definition clarification). This could be achieved by understanding which market practices exist, how the interaction in the triangle for the parties involved (investor, broker, liquidity provider) looks like, according to the market they interact in.
2. An understanding of the chronological procedure in the specific ‘pre-hedging’ process under analysis, ESMA could identify potential types of drawbacks and benefits of ‘pre-hedging’ in the particular case or constellations
Many of the market participants also have suggestions on how to mitigate potential drawbacks and propose measures that from a market operator point of view seem reasonable. Liquidity providers, for example, suggest two-sided request for quotes as a measure, in case of particular drawbacks in pre-hedging constellations. Investors might ask for more process transparency in bilateral transactions, brokers likewise seek measures that allow for certainty, which seem reasonable to us, for all stakeholders to achieve healthy, integer and thriving markets.]
<ESMA_QUESTION_CP_MAR_22>

What benefits do pre-hedging behaviours provide to firms, clients and to the functioning of the market?
<ESMA_QUESTION_CP_MAR_23>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_23>

What financial instruments are subject to pre-hedging behaviours and why?
<ESMA_QUESTION_CP_MAR_24>
[See our answer to Q22 above.]
<ESMA_QUESTION_CP_MAR_24>

Please provide your views on the functioning of the conditions to delay disclosure of inside information and on whether they enable issuers to delay disclosure of inside information where necessary.
<ESMA_QUESTION_CP_MAR_25>
[Uncertainty arises particularly in connection with emerging rumors without factual basis while the issuer has delayed the disclosure of inside information and the behavior that is expected from issuers. Art. 17(7) subparagraph 2 states that the inside information has to be disclosed to the public as soon as possible "where a rumor explicitly relates to inside information the disclose of which has been delayed [...] where that rumor is sufficiently accurate to indicate that the confidentiality of that information is no longer ensured." The criteria of sufficient accuracy of the rumor are unclear.
Additional guidance on this point would lead to more legal certainty. We would advocate guidance that clarifies that the rumor, in order to be sufficiently accurate, must contain all significant details of the inside information in question and must not contain additional wrong information that changes the character of the information.]
<ESMA_QUESTION_CP_MAR_25>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of the procedure under Article 17(4) of MAR.
<ESMA_QUESTION_CP_MAR_26>
[Please see answer to Q25.]
<ESMA_QUESTION_CP_MAR_26>

Please provide your view on the inclusion of a requirement in MAR for issuers to have systems and controls for identifying, handling, and disclosing inside information. What would the impact be of introducing a systems and controls requirement for issuers?
<ESMA_QUESTION_CP_MAR_27>
[MAR sets requirements for the handling and the disclosure of inside information and for the identification of insiders. The requirement to design and implement systems and controls of some kind to address these requirements is therefore inherent in the requirements MAR already contains. An additional requirement for the implementation of such systems and controls is therefore superfluous. The kind and extend of such systems and controls highly depends on the nature and size of the issuer. For certain industries, there are already requirements for adequate compliance and internal controls system in place. Hence, we would not support the notion to include such a requirement.]
<ESMA_QUESTION_CP_MAR_27>

Please provide examples of cases in which the identification of when an information became “inside information” was problematic.
<ESMA_QUESTION_CP_MAR_28>
[In protracted processes (M&A transactions; financial (interim) reporting/outlooks; decisions regarding boards members), it can be difficult to identify the right point in time in the process, when an information becomes inside information. More guidance on the relevant triggers, depending on the nature and specifics of the transaction, would be helpful. Please also see our answer to Q13.]
<ESMA_QUESTION_CP_MAR_28>

Please provide your views on the notification to NCAs of the delay of disclosure of inside information, in those cases in which the relevant information loses its inside nature following the decision to delay the disclosure.
<ESMA_QUESTION_CP_MAR_29>
[We would not support the idea to notify the NCA if the delayed information ceased to be of inside nature before disclosure. First of all, it would be an additional burden on the NCA and the issuer. While it would give the NCA an additional source of information from which to start investigations regarding potential insider trading, it would concern projects that failed and were never published. If the information does not become public, it will not significantly move the share price. Therefore, it is difficult to gain a profit by performing insider dealing. Hence, the interest of the NCAs in this information should be limited to question whether the issuer complied with their obligations to take a decision on the delay at the right time and maintain an insider list etc.
Furthermore, the proposed obligation would create conflicting incentives for the issuer. On the one hand the issuer should assume the existence of an inside information rather early in the project and decide on a delay. On the other hand, he then would have to report to the NCA even if the project fails and exposes himself to scrutiny, thereby being disincentivized to assume an inside information early on.]
<ESMA_QUESTION_CP_MAR_29>

Please provide your views on whether Article 17(5) of MAR has to be made more explicit to include the case of a listed issuer, which is not a credit or financial institution, but which is controlling, directly or indirectly, a listed or non-listed credit or financial institution.
<ESMA_QUESTION_CP_MAR_30>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_30>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of Article 17(5) of MAR.
<ESMA_QUESTION_CP_MAR_31>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_31>

Please indicate whether you have found difficulties in the assessment of the obligation to disclose a piece of inside information under Article 17 MAR when analysed together with other obligations arising from CRD, CRR or BRRD. Please provide specific examples.
<ESMA_QUESTION_CP_MAR_32>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_32>

Do you agree with the proposed amendments to Article 11 of MAR?
<ESMA_QUESTION_CP_MAR_33>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_33>

Do you think that some limitation to the definition of market sounding should be introduced (e.g. excluding certain categories of transactions) or that additional clarification on the scope of the definition of market sounding should be provided?
<ESMA_QUESTION_CP_MAR_34>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_34>

What are in your view the stages of the interaction between DMPs and potential investors, from the initial contact to the execution of the transaction, that should be covered by the definition of market soundings?
<ESMA_QUESTION_CP_MAR_35>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_35>

Do you think that the reference to “prior to the announcement of a transaction” in the definition of market sounding is appropriate or whether it should be amended to cover also those communications of information not followed by any specific announcement?
<ESMA_QUESTION_CP_MAR_36>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_36>

Can you provide information on situations where the market soundings regime has proven to be of difficult application by DMPs or persons receiving the market sounding? Could you please elaborate?
<ESMA_QUESTION_CP_MAR_37>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_37>

Can you provide your views on how to simplify or improve the market sounding procedure and requirements while ensuring an adequate level of audit trail of the conveyed information (in relation to both the DMPs and the persons receiving the market sounding)?
<ESMA_QUESTION_CP_MAR_38>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_38>

Do you agree with ESMA’s preliminary view on the usefulness of insider list? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_39>
[bookmark: _Hlk23957790][It appears from the European Commission’s request that this question can only be fully answered by and is therefore mainly addressed to NCAs. We agree with ESMA’s view that insider lists are useful, not only to NCAs but also to issuers’ own compliance function. From an issuer’s perspective, insider lists are most helpful not only to manage the flow and confidentiality of inside information but also to increase the awareness of individuals as to the sensitivity of the information and the severeness of its misuse. The protection of market integrity is based on the responsible handling of inside information by all stakeholders.]
<ESMA_QUESTION_CP_MAR_39>

Do you consider that the insider list regime should be amended to make it more effective?  Please elaborate.
<ESMA_QUESTION_CP_MAR_40>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_40>

What changes and what systems and controls would issuers need to put in place in order to be able to provide NCAs, at their request, the insider list with the individuals who had actually accessed the inside information within a short time period?
<ESMA_QUESTION_CP_MAR_41>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_41>

What are your views about expanding the scope of Article 18(1) of MAR (i.e. drawing up and maintain the insider list) to include any person performing tasks through which they have access to inside information, irrespective of the fact that they act on behalf or on account of the issuer? Please identify any other cases that you consider appropriate.
<ESMA_QUESTION_CP_MAR_42>
[On the one hand, it would slightly reduce the issuers burden, if external parties without contractual or similar relationship to the issuer have to maintain insider list on their own. On the other hand, the proposed change of scope of Art. 18 (1) MAR would result in a large number of external parties being obliged to maintain lists, including regulators or other government bodies doing investigations. 

It is highly unclear what third parties could fall into the scope of the requirement after the proposed extension, but it could include third parties without any connection to the issuer, without being familiar with the concept and regulation around insider lists and without being known to the issuer. 

It is the obligation of the issuer to inform its service providers about the nature of the information they are getting access to and to inform them about their duty to maintain an insider list by themselves. This ensures that they are aware of the requirement. If third parties without any relationship to the issuer, would come in the situation they would lack the necessary systems and procedures to deal with it.
We would therefore not support the proposed change of scope.]
<ESMA_QUESTION_CP_MAR_42>

Do you consider useful maintaining the permanent insider section? If yes, please elaborate on your reasons for using the permanent insider section and who should be included in that section in your opinion.
<ESMA_QUESTION_CP_MAR_43>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_43>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_44>
[DBG agrees with the remarks from the issuers’ associations highlighted in paragraph 187 of the consultation paper and with ESMA’s preliminary view.]
<ESMA_QUESTION_CP_MAR_44>

Do you have any other suggestion on the insider lists that would support more efficiently their objectives while reducing the administrative work they entail? If yes, please elaborate how those changes could contribute to that purpose.
<ESMA_QUESTION_CP_MAR_45>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_45>

[bookmark: _Hlk24475923]Does the minimum reporting threshold have to be increased from Euro 5,000? If so, what threshold would ensure an appropriate balance between transparency to the market, preventing market abuse and the reporting burden on issuers, PDMRs, and closely associated persons?
<ESMA_QUESTION_CP_MAR_46>
[We support the general increase of the minimum reporting threshold from EUR 5,000 to EUR 20,000 which would alleviate administrative burdens for both issuers and NCAs. MAR should provide for the option of NCAs to further increase the threshold, e.g. to EUR 50,000.

It has not been asked, however, we would like to point out that the conflict between the three-day time limit since the date of the transaction for both the notification of the issuer by the PDMR and the disclosure by the issuer should be addressed and resolved in the MAR review (Art. 19 (1) and 19 (3) MAR).]
<ESMA_QUESTION_CP_MAR_46>

Should NCAs still have the option to keep a higher threshold? In that case, should the optional threshold be higher than Euro 20,000? If so, please describe the criteria to be used to set the higher optional threshold (by way of example, the liquidity of the financial instrument, or the average compensation received by the managers).
<ESMA_QUESTION_CP_MAR_47>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_47>

Did you identify alternative criteria on which the reporting threshold could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_48>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_48>

On the application of this provision for EAMPs: have issues or difficulties been experienced?
<ESMA_QUESTION_CP_MAR_49>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_49>

Did you identify alternative criteria on which the subsequent notifications could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_50>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_50>

Do you consider that the 20% threshold included in Article 19(1a)(a) and (b) is appropriate? If not, please explain the reason why and provide examples in which the 20% threshold is not effective.
<ESMA_QUESTION_CP_MAR_51>
[DBG considers the 20% threshold appropriate.]
<ESMA_QUESTION_CP_MAR_51>

Have you identified any possible alternative system to set the threshold in relation to managers' transactions where the issuer's shares or debt instruments form part of a collective investment undertaking or provide exposure to a portfolio of assets?
<ESMA_QUESTION_CP_MAR_52>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_52>

Did you identify elements of Article 19(11) of MAR which in your view could be amended? If yes, why? Have you identified alternatives to the closed period?
<ESMA_QUESTION_CP_MAR_53>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_53>

[bookmark: _Hlk24476025]Market participants are requested to indicate if the current framework to identify the closed period is working well or if clarifications are sought.
<ESMA_QUESTION_CP_MAR_54>
[bookmark: _Hlk23957990][It seems that the language chosen in MAR on the beginning of the closed period is unnecessarily complicated. The guidance provided by ESMA helps somewhat. What is meant is the disclosure of the report itself, unless the relevant information contained in it is disclosed at an earlier point in the form of preliminary figures. The restriction to those reports that the issuer is obliged to disclose does not make any sense. Quarterly figures are important information in any case. The restriction of Art. 19 (11) is meant to prevent the misuse of such information. Therefore, PDMRs are prohibited from trading in the timeframe before they are disclosed. How can it make a difference whether such disclosure is legally or contractually required?]
<ESMA_QUESTION_CP_MAR_54>

[bookmark: _Hlk24476066]Please provide your views on extending the requirement of Article 19(11) to (i) issuers, and to (ii) persons closely associated with PDMRs. Please indicate which would be the impact on issuers and persona closely associated with PDMRs, including any benefits and downsides.
<ESMA_QUESTION_CP_MAR_55>
[bookmark: _Hlk24476077][Factually, issuers would need to inform a potentially large number of persons closely associated with PDMRs of the beginning of the closed period. This is an additional administrative burden. If the need-to-know principle is adequately implemented and communicated, persons closely related to PDMRs should not have access to inside information anyways.]
<ESMA_QUESTION_CP_MAR_55>

Please provide your views on the extension of the immediate sale provided by Article 19(12)(a) to financial instruments other than shares. Please explain which financial instruments should be included and why.
<ESMA_QUESTION_CP_MAR_56>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_56>

Please provide your views on whether, in addition to the criteria in Article 19(12) (a) and (b), other criteria resulting in further cases of exemption from the closed period obligation could be considered.
<ESMA_QUESTION_CP_MAR_57>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_57>

Do you consider that CIUs admitted to trading or trading on a trading venue should be differentiated with respect to other issuers? Please elaborate your response specifically with respect to PDMR obligations, disclosure of inside information and insider lists. In this regard, please consider whether you could identify any articulation or consistency issues between MAR and the EU or national regulations for the different types of CIUs, with regards for example to transparency requirements under MAR vis-à-vis market timing or front running issues.
<ESMA_QUESTION_CP_MAR_58>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_58>

Do you agree with ESMA’s preliminary view? Please indicate which transactions should be captured by PDMR obligations in the case of management companies of CIUs.
<ESMA_QUESTION_CP_MAR_59>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_59>

Do you agree with ESMA’s preliminary view? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_60>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_60>

What persons should PDMR obligations apply to depending on the different structures of CIUs and why? In particular, please indicate whether the definition of “relevant persons” would be adequate for CIUs other than UCITs and AIFs.
<ESMA_QUESTION_CP_MAR_61>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_61>

ESMA would like to gather views from stakeholders on whether other entities than the asset management company (e.g. depository) and other entities on which the CIUs has delegated the execution of certain tasks should be captured by the PDMR regime.
<ESMA_QUESTION_CP_MAR_62>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_62>

Do you agree with ESMA’s conclusion? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_63>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_63>
Do you agree with ESMA preliminary view? Please elaborate.
<ESMA_QUESTION_CP_MAR_64>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_64>

Do you agree with ESMA’s preliminary views? Do you consider that specific obligations are needed for elaborating insider lists related to CIUs admitted to traded or traded on a trading venue?
<ESMA_QUESTION_CP_MAR_65>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_65>

Please provide your views on the abovementioned harmonisation of reporting formats of order book data. In addition, please provide your views on the impact and cost linked to the implementation of new common standards to transmit order book data to NCAs upon request. Please provide your views on the consequences of using XML templates or other types of templates.
<ESMA_QUESTION_CP_MAR_66>
[DBG considers that the proposal to use XML templates in accordance with the ISO 20022 methodology in order to harmonise the requirements under MiFIR Art. 25 for trading venues is a reasonable approach. XML templates would allow more flexible amendment of information, easier validation from trading venues and easier processing for regulators.  We however suggest a phased approach with enhancing of the content only in a second step. 
Costs of this measure are difficult to estimate, at least until further clarity is provided on the specific changes that would be required. Providing XML to all regulators requires some development and testing and the greater the changes, the higher the costs. Moreover, additional costs for regulators would in fine be passed on market participants and be added to all costs already incurred by MiFID II. We would hence urge for the conduct of a cost-benefit analysis before any measure is decided upon. 
Based on our experience of RTS24 reporting, we believe that clear rules must be defined for:
· XML schema upgrades: the current big-bang approach applied by most regulators for XML reporting appears difficult to manage; we, strongly advise to make it mandatory for regulators to provide a transition phase when XML schema is updated.
In addition, the following points must also be considered:
· Changes to the templates shall not apply retrospectively because of the prohibitive costs incurred; 
· Other execution venues, such as systematic internalisers should also be within scope of these requirements;
· A transition phase is essential to allow the market for developing and adapting the new requirements.
We strongly suggest the organisation of a workshop should further work being contemplated by ESMA on this proposal. This would allow participants to engage on it from the very beginning and guarantee a satisfactory and efficient result for all parties – regulators, trading venues and investment firms.]
<ESMA_QUESTION_CP_MAR_66>


Please provide your views on the impact and cost linked to the establishment of a regular reporting mechanism of order book data.
<ESMA_QUESTION_CP_MAR_67>
[Art. 25 MiFIR was intended to put NCAs in a position to efficiently and effectively monitor financial markets, specifically towards the backdrop of suspicious behaviour. Therefore, NCAs may use information stored and supplied by investment firms and trading venues to investigate suspicious elements and potential cases of market abuse; this additional tool shall equip NCAs to pursue, analyse and follow-up on suspicious behaviour of market participants in concrete cases. In our opinion the established framework to request data on an ad-hoc basis where suspicion of market abuse exists is suitable and sufficient for achieving the intention of the law. 

In this light DBG would like to understand for what purpose the establishment of a regular reporting mechanism should be used. In its consultation paper ESMA does not provide any information on why NCAs would require regular access to all data. Section 11.1.2 in the MAR Review Paper only describes the status quo and states that according to article 38 of MAR, the European Commission (EC) is required “to assess the possibility of establishing a Union framework for cross-market order book surveillance in relation to market abuse, including recommendations for the framework” and that the EC requests ESMA’s input on this topic. It remains unclear whether the proposal of the establishment of an EU framework for cross-market order book surveillance is based on a needs assessment and thus where exactly the added value might lie. Further, ESMA does not provide any evidence as regard potential shortcomings or deficiencies of the existing regime; as noted in para 296, the exchange of information between NCAs according to the rules and procedures of the existing regime facilitate the detection of market abuse in a cross-border context. Hence, the report falls short to argue in a sufficiently precise manner how this system could be improved by establishing cross-order book surveillance. DBG has also concerns regarding sending data for record keeping to NCAs on a regular basis. As previously stated, in its consultation paper ESMA does not provide any information on why NCAs would require regular access to all data. This would require NCAs to heavily invest in IT infrastructure (servers, storage, lines, cloud, trainings etc.). Moreover, it would consume a lot of time and budget before any such data transfer could start and may take years before it could be implemented. Unlike transfer and processing of smaller data subsets the transfer of entire data pools is complex and slow. Examining entire data pools instead of relevant data only for concrete case specific questions of potential market abuse may also lead to confusion and even wrong conclusions. The question is, if the potential advantages of cross-market order book surveillance justify the efforts and uncertainties (such as challenges related to the technical implementation or potential unintended consequences for trading venues) that might result from it.

Further, the creation of a cross-market order book may lead to misleading results as 1) market models of trading venues might vary, e.g. it is hard to compare price determinations in continuous trading with market models with specialists, 2) products differ, especially in derivatives markets and 3) the underlying rulebooks may be different which might lead to wrong conclusions when doing cross-market surveillance. 

ESMA’S proposal only goes so far as to create a cross market orderbook across trading venues but does not reflect upon OTC and bilateral trading, such as Systematic Internalisation. We would like to understand how the delineation is intended when it comes to cross market surveillance. In our view, it would have merit to find ways to rather combine information from trading venues and OTC to pursue specific cases to better determine whether market manipulative behaviour can be identified since targeted data which can be analysed in context can support monitoring efforts.  

As a result, DBG does strongly oppose establishing a regular reporting mechanism as we do not see any benefits, but rather a large burden for both NCAs and trading venues in terms of adapting their IT-infrastructures, with little to no improvement on monitoring efforts. We are concerned that broad and continuous data reports might distort the picture, due to the aforementioned examples, and would rather impair, than improve the monitoring efforts of the competent authorities. We believe that the established framework of having ad-hoc requests on a subset of data in specific cases of market abuse suspicion is the right way forward.]
<ESMA_QUESTION_CP_MAR_67>

In particular, please: a) elaborate on the cost differences between a daily reporting system and a daily record keeping and ad-hoc transmission mechanism; b) explain if and how the impact would change by limiting the scope of a regular reporting mechanism of order book data to a subset of financial instruments. In that context, please provide detailed description of the criteria that you would use to define the appropriate scope of financial instruments for the order book reporting.
<ESMA_QUESTION_CP_MAR_68>
[Please see our answer to Q67.]
<ESMA_QUESTION_CP_MAR_68>

[bookmark: _GoBack]What are your views regarding those proposed amendments to MAR?
<ESMA_QUESTION_CP_MAR_69>
[DBG welcomes ESMA’s proposal to grant NCA’s the mandate to investigate and sanction cases of unfair behavior in connection with tax reclaim schemes that represent a threat to the integrity of the financial markets beyond insider dealing and market manipulation. DBG believes that granting NCA’s with the power to exchange information also with tax authorities across the EU could help to investigate and address those activities effectively.]
<ESMA_QUESTION_CP_MAR_69>

Are you in favour of amending Article 30(1) second paragraph of MAR so that all NCAs in the EU have the capacity of imposing administrative sanctions? If yes, please elaborate.
<ESMA_QUESTION_CP_MAR_70>
[TYPE YOUR TEXT HERE]
<ESMA_QUESTION_CP_MAR_70>

Please share your views on the elements described above.
<ESMA_QUESTION_CP_MAR_71>
[This is possible only for the NCA to respond to.]
<ESMA_QUESTION_CP_MAR_71>
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