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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Consultation Paper on the MAR review report published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_QUESTION_CP_MAR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· indicate the specific question to which the comment relates;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.

Naming protocol
In order to facilitate the handling of stakeholders’ responses please save your document using the following format:
ESMA_CP_MAR_NAMEOFCOMPANY_NAMEOFDOCUMENT.
e.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_CP_MAR_ESMA_REPLYFORM or 
ESMA_CP_MAR_ANNEX1

Deadline
Responses must reach us by 29 November 2019.
[bookmark: _Toc335141334]All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’.

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	Company Matters, part of Link Group
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	UK



Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_CP_MAR_1>
Company Matters, part of the wider Link Group (ASX: LNK), is one of the UK’s leading corporate governance and company secretarial specialists. We are a team of over 60 dedicated company secretaries and governance professionals providing tailored support to the company secretaries and boards of a wide range of companies in different sectors, stages of maturity and countries around the world. 

The majority of our clients have shares listed on the London Stock Exchange’s Main Market (mainly companies in the FTSE 250 or Small Cap indices) or traded on AIM. They include operating companies and a significant number of investment trusts. We therefore often advise and support clients on compliance with MAR, the Financial Conduct Authority’s Disclosure Guidance and Transparency Rules (“DTRs”) and related guidance and the AIM Rules, as relevant. Our responses to this consultation have been prepared from this perspective.
<ESMA_COMMENT_CP_MAR_1>


Do you consider necessary to extend the scope of MAR to spot FX contracts? Please explain the reasons why the scope should or should not be extended, and whether the same goals could be achieved by changing any other piece of the EU regulatory framework.
<ESMA_QUESTION_CP_MAR_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_1>

Do you agree with ESMA’s preliminary view about the structural changes that would be necessary to apply MAR to spot FX contracts? Please elaborate and indicate if you would consider necessary introducing additional regulatory changes.
<ESMA_QUESTION_CP_MAR_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_2>

Do you agree with this analysis? Do you think that the difference between the MAR and BMR definitions raises any market abuse risks and if so what changes might be necessary?
<ESMA_QUESTION_CP_MAR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_3>

Do you agree that the Article 30 of MAR “Administrative sanctions and other administrative measures” should also make reference to administrators of benchmarks and supervised contributors?
<ESMA_QUESTION_CP_MAR_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_4>

Do you agree that the Article 23 of MAR “Powers of competent authorities” point (g) should also make reference to administrators of benchmarks and supervised contributors? Do you think that is there any other provision in Article 23 that should be amended to tackle (attempted) manipulation of benchmarks?
<ESMA_QUESTION_CP_MAR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_5>

Do you agree that Article 30 of MAR points (e), (f) and (g) should also make reference to submitters within supervised contributors and assessors within administrators of commodity benchmarks?
<ESMA_QUESTION_CP_MAR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_6>

Do you agree that there is a need to modify the reporting mechanism under Article 5(3) of MAR? Please justify your position.
<ESMA_QUESTION_CP_MAR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_7>

If you agree that the reporting mechanism should be modified, do you agree that Option 3 as described is the best way forward? Please justify your position and if you disagree please suggest alternative.
<ESMA_QUESTION_CP_MAR_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_8>

Do you agree to remove the obligation for issuers to report under Article 5(3) of MAR information specified in Article 25(1) and (2) of MiFIR? If not, please explain.
<ESMA_QUESTION_CP_MAR_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_9>

Do you agree with the list of fields to be reported by the issuers to the NCA? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_10>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_11>

Would you find more useful other aggregated data related to the BBP and if so what aggregated data? Please elaborate.
<ESMA_QUESTION_CP_MAR_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_12>

Have market participants experienced any difficulties with identifying what information is inside information and the moment in which information becomes inside information under the current MAR definition?
<ESMA_QUESTION_CP_MAR_13>
The definition of inside information has four main limbs: a) precise nature, b) not public, c) relating directly or indirectly to an issuer, and d) likely, if made public, to have a significant effect on share price. Applying this definition is not always straightforward. It requires a thorough understanding of MAR, related guidance and relevant case law and – as emphasised by the National Competent Authority in the UK, the Financial Conduct Authority or “FCA” – exercising constant vigilance and situational judgement. 

Based on our experience and feedback from others (including the results from a survey on the practical application of MAR undertaken by Company Matters and EQS Group, published in April 2019) (please see note below), often the most challenging aspect is determining exactly when any information becomes ”precise” in accordance with the first limb of the definition of inside information and the additional requirements under Art 7(2). In particular, in relation to the question of when does information indicate a set of circumstances which “may reasonably be expected to come into existence” or “may reasonably be expected to occur”, and when is the information “specific enough to enable a conclusion to be drawn as to its possible effect” on the share price of an issuer. 

This can be especially challenging in the context of complex accounting judgements, such as where a potential impairment trigger is identified, which requires a company to consider – subject to considerable further work – whether it would be appropriate to write down the value of an asset and by how much (which will ultimately require board approval). The level of certainty about whether there should be a write down and the quantum involved will grow gradually over time, and it is not always straightforward to pinpoint with certainty the exact time when the information met the intended definition of ‘precise’. 

[bookmark: _Hlk25665918]We have also observed difficulties with the fourth limb of the definition of inside information under Art 7(1)(a), i.e. whether the information, if made public, would be likely to have a significant effect on the company’s share price, and how this fits together with Art 7(4), which states that such information “shall mean information that a reasonable investor would be likely to use as part of the basis of his or her investment decisions.” It is not clear how the “significant effect” and “reasonable investor” tests fit together, leaving scope for different interpretations. 

Some parties approach this assessment taking into account the likely impact of the information on the share price as well as or and therefore whether it is information that is likely to form part of the motive for a reasonable investor’s decision. Others interpret Art 7(4) more literally, i.e. whether the information is likely to have a significant impact on the share price is not the starting point. The question is whether it is information that a reasonable investor would be likely use as part of the basis of their investment decision.  In practice, answering this question requires taking into account the likely impact of the information on the share price, and therefore both interpretations tend to arrive at the same conclusion. However, would this always be the case?

The overall assessment of whether and when information is inside information is generally influenced by the degree of cautiousness practiced by a company’s board of directors, company secretary and/ or general counsel, as well as its external advisers, such as their corporate broker, lawyers and in the case of investment companies, the investment manager. There is not always a consistent approach from company to company or between advisers. This inherently leaves the definition of ‘inside information’ exposed to a significant level of subjectivity, and largely contingent upon the cautiousness of advice being received from legal and other advisors.

The effect of a subjective approach to determining whether information is inside information is exacerbated in the case of investment companies. The sole activity of these companies is to invest in other companies’ shares, real estate and/or other assets, so they must be constantly vigilant as to whether information regarding one of their investments could constitute inside information in relation to the investment company itself. Some investment companies argue that their very objective is to generate returns by buying and selling shares or assets. They consider that, generally, most discussions and decisions around their investment activity are “business as usual” and therefore adopt a fairly robust approach to determining whether they have ‘inside information’. Other companies adopt a more cautious approach, which can result in relevant parties being unnecessarily restricted from dealing in the company’s shares following inclusion on an insider list. Greater clarity on the identification of inside information and its timing would help to ensure greater consistency within and between markets.

Note: ‘An update on the practical application of MAR’, April 2019, page 6: Almost a third of respondents stated that they had difficulty in determining precisely when information becomes inside information. Survey available at: https://www.linkassetservices.com/documents/mar-report/0474-mar-survey_v2_r7-web.pdf
<ESMA_QUESTION_CP_MAR_13>

Do market participants consider that the definition of inside information is sufficient for combatting market abuse?
<ESMA_QUESTION_CP_MAR_14>
No. As mentioned in the response to Q15 below, we have seen certain instances of important information which may have been outside of the scope of the current definition of ‘inside information’. Depending on the nature of that information, there is potential for such instances to undermine the objectives of MAR.  

In addition, it may be necessary to highlight in MAR that, when considering the definition of ‘inside information’ in respect of one or more individual scenarios, issuers should also be mindful of the wider circumstances of the company, including other information which individually may not meet the definition of inside information, but may do so when considered in aggregate. Specific scenarios in this regard are set out in the response to Q15 below.
<ESMA_QUESTION_CP_MAR_14>

In particular, have market participants identified information that they would consider as inside information, but which is not covered by the current definition of inside information?
<ESMA_QUESTION_CP_MAR_15>
As mentioned above in response to Q14, often we have seen information arise in relation to our clients, which may not be captured under the current definition of ‘inside information’, but where it would nonetheless be inadvisable for Directors and PDMRs to deal on the basis of being in possession of this information. Examples include:

· One investment company (“Company A”) was building a larger stake in a portfolio company (“Company B”). This was not deemed to be inside information in respect of Company A, because it was considered on balance to be unlikely to have a significant impact on the share price of Company A. However, the information was nonetheless clearly confidential. Therefore, when a director of Company A requested permission to purchase shares in Company A under the company’s (voluntarily adopted) dealing code for directors and PDMRs, the board concluded that it would not be appropriate to grant permission to deal when this confidential information was in existence, to avoid any potential reputational issues. 

· As noted in the response to Q13, where an investment company (in particular a real estate investment company) is considering the purchase or disposal of a material  asset that will affect the size of its portfolio and the decision as to whether this is inside information is finely balanced, the board and its advisers may lean towards taking the view that this is not inside information because it is ”in the ordinary course of business”. However, because of the nature or size of the transaction, it could still be information that a reasonable investor would be likely to use as part of their investment decision making, if the information was made public. Therefore, in this scenario, the current definition of inside information potentially provides too much flexibility of interpretation. 

As also mentioned in the response to Q14, situations can arise where a single item of information may not be inside information of itself but may fall into that category when fully considered in the wider context of the group. An example would include a situation where the managing director of one of the larger business units of a group had informed the board of his intention to resign, following a fundamental disagreement with the group CEO. As a result, it was considered best that the managing director resign with immediate effect and be replaced by an internal successor. A few months before, the group had announced a material decline in the performance of that managing director’s business unit, which had adversely affected the group’s share price and the outlook for the business unit remained challenging, in line with the company’s guidance. The initial internal assessment presented to the group’s disclosure committee was that this was not likely to be inside information because the managing director was not an executive director of the group. However, the disclosure committee deemed it appropriate to look beyond this and also consider how the market was likely to perceive the resignation in the context of e.g. the importance of the business unit to the success of the group, its recent poor performance and challenging outlook, the managing director’s track record as head of this business unit in contrast to a successor who was previously unknown to investors and the suddenness of the resignation.
<ESMA_QUESTION_CP_MAR_15>

Have market participants identified inside information on commodity derivatives which is not included in the current definition of Article 7(1)(b) of MAR?
<ESMA_QUESTION_CP_MAR_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_16>

What is an appropriate balance between the scope of inside information relating to commodity derivatives and allowing commodity producers to undertake hedging transactions on the basis of that information, to enable them to carry out their commercial activities and to support the effective functioning of the market?
<ESMA_QUESTION_CP_MAR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_17>

As of today, does the current definition of Article 7(1)(b) of MAR allow commodity producers to hedge their commercial activities? In this respect, please provide information on hedging difficulties encountered.
<ESMA_QUESTION_CP_MAR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_18>

Please provide your views on whether the general definition of inside information of Article 7(1)(a) of MAR could be used for commodity derivatives. In such case, would safeguards enabling commodity producers to undertake hedging transactions based on proprietary inside information related to their commercial activities be needed? Which types of safeguards would you envisage?
<ESMA_QUESTION_CP_MAR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_19>

What changes could be made to include other cases of front running?
<ESMA_QUESTION_CP_MAR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_20>

Do you consider that specific conditions should be added in MAR to cover front-running on financial instruments which have an illiquid market?
<ESMA_QUESTION_CP_MAR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_21>

What market abuse and/or conduct risks could arise from pre-hedging behaviours and what systems and controls do firms have in place to address those risks? What measures could be used in MAR or other legislation to address those risks?
<ESMA_QUESTION_CP_MAR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_22>

What benefits do pre-hedging behaviours provide to firms, clients and to the functioning of the market?
<ESMA_QUESTION_CP_MAR_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_23>

What financial instruments are subject to pre-hedging behaviours and why?
<ESMA_QUESTION_CP_MAR_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_24>

Please provide your views on the functioning of the conditions to delay disclosure of inside information and on whether they enable issuers to delay disclosure of inside information where necessary.
<ESMA_QUESTION_CP_MAR_25>
Based on our experience, in general, we have observed clients treating the ability to delay disclosure of inside information as an exception rather than the norm, in line with the narrow circumstances permitted by Art 17(4) and (5). Where it has been appropriate to delay the disclosure of inside information, clients have generally been able to meet and maintain the conditions to delay disclosure. 

We, our clients and their other advisers have found it helpful to refer to the guidance issued by ESMA on circumstances where disclosure of inside information is likely to prejudice an issuer’s legitimate interest and where delayed disclosure is likely to mislead the public. 

As ESMA’s guidance makes clear, the list of circumstances where an issuer’s legitimate interests may be prejudiced by the disclosure of inside information is intended to be non-exhaustive. Nevertheless, issuers and advisers appear to be generally cautious about delaying disclosure of inside information in circumstances other than those set out by ESMA. Although we have not had to formulate such a judgement to date, it appears that in practice, issuers and their advisers may be viewing ESMA’s guidance as exhaustive, which may be preventing companies from delaying the disclosure of inside information where it would be appropriate for them to do so under MAR. This may be peculiar to the UK, where under the previous market abuse regime, the FCA operated a shorter and exhaustive list of circumstances where an issuer’s legitimate interests could be prejudiced by the disclosure of inside information. Issuers and their advisers therefore have had concerns as to whether the FCA would be prepared to accept circumstances that were not included in either ESMA’s guidance or its own. 

Issuers and advisers have therefore welcomed the introduction of additional guidance from the FCA on a new, additional legitimate interest – where an issuer is in the process of preparing a periodic financial report and immediate public disclosure of information to be included in the report would impact on the orderly production and release of the report and could result in the incorrect assessment of the information by the public. This has been welcomed in particular since it has provided clarity on the treatment of financial results that are in line with expectations - an area where market practice in the UK had previously diverged. (Note: an update on the practical application of MAR’, April 2019, page 7: Almost 40% of respondents stated that they considered preliminary results in line with their forecast to be inside information. Survey available at: https://www.linkassetservices.com/documents/mar-report/0474-mar-survey_v2_r7-web.pdf)

Issuers and advisers appear to have fewer concerns about determining whether delaying disclosure of inside information is likely to mislead the public. However, maintaining confidentiality after the decision to delay disclosure of inside information can sometimes be a challenge, as evidenced by the occasional media speculation and formal leak announcements released by issuers, but it is right that in such circumstances, issuers be obliged to disclose the inside information, to avoid the potential for market abuse. 

Overall, we consider that the conditions for delaying disclosure appear to be functioning effectively in the UK. As signalled by many parties before MAR became effective, in the case of Main Market companies, the UK’s continuous public disclosure regime went considerably beyond the minimum standards required under the Market Abuse Directive. Issuers and their advisers were already accustomed to operating within the standards subsequently introduced by MAR.
<ESMA_QUESTION_CP_MAR_25>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of the procedure under Article 17(4) of MAR.
<ESMA_QUESTION_CP_MAR_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_26>

Please provide your view on the inclusion of a requirement in MAR for issuers to have systems and controls for identifying, handling, and disclosing inside information. What would the impact be of introducing a systems and controls requirement for issuers?
<ESMA_QUESTION_CP_MAR_27>
In the UK, under the FCA’s Listing Principle 1, listed companies “must take reasonable steps to establish and maintain adequate procedures, systems and controls to enable it to comply with its obligations.” The recent fine imposed by the FCA on Cathay International Holdings Limited demonstrates the FCA’s ability to take action when non-compliance with this principle was responsible in part for a failure to identify and disclose inside information on a timely basis.

Similarly, the London Stock Exchange’s AIM Rules requires an AIM company to have in place sufficient procedures, resources and controls to enable it to comply with those rules.  The AIM Rules include requirements regarding the disclosure of price sensitive information (very similar, but additional to the requirements under MAR regarding inside information).

[bookmark: _GoBack]However, other exchanges may not have adopted a similar approach. There may therefore be merit in ESMA’s suggestion of introducing a requirement for issuers to have systems and controls for identifying, handling, and disclosing inside information, provided this is structured as a high-level principle. Should ESMA choose to introduce such a principle, we would recommend that it should be applied on a proportionate basis, so as to limit the initial legal and ongoing administrative impact on issuers. Its application should reflect the market on which a company’s shares are listed or traded, instead of or at least as well as its scale, size and nature of its business. Setting specific requirements such as those set out for insider lists would not be appropriate and should be avoided and, as demonstrated by the Cathay fine, a short and simply stated principle can suffice. 

The burden of MAR is already quite high, particularly for companies with shares traded on SME Growth Markets. Recognising that the burden is meant to be lighter for companies trading on SME Growth Markets, any exemptions designed to apply to these companies should be capable of being applied in practice without creating regulatory risk for the company. For example, under Art 18(6), SME Growth Companies are exempt from the requirement to draw up an insider list, provided certain conditions are met, including being able to provide an insider list to the competent authority in request. In our experience, AIM companies are not taking advantage of this exemption as it increases the risk of them not being able to provide a duly populated insider list to the FCA within the stipulated timeframe.
<ESMA_QUESTION_CP_MAR_27>

Please provide examples of cases in which the identification of when an information became “inside information” was problematic.
<ESMA_QUESTION_CP_MAR_28>
In our experience, companies always find it challenging to determine on a case-by-case basis whether ‘confidential information’ about the company constitutes ‘inside information’. Determining when any ‘confidential information’ becomes ‘inside information’ is particularly difficult. Please see some specific scenarios below:

· A company was considering consolidating its share capital. This involved a lengthy and complex process to determine whether and how the company should go about this. The board and its advisers had several discussions throughout the process as to whether the information about the consolidation constituted inside information, with differing views being taken by the company’s external legal adviser and broker. The board finally determined that the information had become inside information only once the process had progressed far enough that the shareholder circular had been substantially drafted and would shortly be presented to the Board for approval, together with the other board approvals required to proceed with the transaction. It was only at this point that the board was persuaded there was clearly a realistic prospect that the consolidation would go ahead. However, determining what is realistic involves subjective judgement, as reflected in the conflicting advice the board was receiving from its external legal adviser and broker.

· In another situation, where the board chose not to involve us in any aspect of the process or its decision making, an investment company announced that it was looking to replace its incumbent investment manager. As the search process progressed, it became evident that the board had decided on its preferred choice; however, the board believed that this was not inside information as the process to formally appoint this party as the new investment manager had not yet been completed. Considering the board’s decision once we became aware of it, when the appointment was announced, it was difficult to determine whether the board should have determined that the selection of the new investment manager had become inside information at an earlier point during the process, before the required formalities had been completed (regardless of whether the board was able to delay its disclosure under MAR).   

See also to the examples referred to in Q13 and Q15 above.
<ESMA_QUESTION_CP_MAR_28>

Please provide your views on the notification to NCAs of the delay of disclosure of inside information, in those cases in which the relevant information loses its inside nature following the decision to delay the disclosure.
<ESMA_QUESTION_CP_MAR_29>
There seems to be merit in ESMA’s view that despite the relevant information losing its inside nature, it would be useful if the issuers notified the delay of disclosure of inside information to the NCAs, as it could allow the NCAs to monitor more effectively any insider dealing or attempted insider dealing. However, this should be considered against the extent to which market abuse that has been identified in each market, to assess whether it would be appropriate and proportionate to impose an additional administrative burden on issuers and the NCA. 

Potentially, NCAs could be given the choice of implementing this requirement if they considered those tests were met in the case of their market.
<ESMA_QUESTION_CP_MAR_29>

Please provide your views on whether Article 17(5) of MAR has to be made more explicit to include the case of a listed issuer, which is not a credit or financial institution, but which is controlling, directly or indirectly, a listed or non-listed credit or financial institution.
<ESMA_QUESTION_CP_MAR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_30>

Please provide relevant examples of difficulties encountered in the assessment of the conditions for the delay or in the application of Article 17(5) of MAR.
<ESMA_QUESTION_CP_MAR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_31>

Please indicate whether you have found difficulties in the assessment of the obligation to disclose a piece of inside information under Article 17 MAR when analysed together with other obligations arising from CRD, CRR or BRRD. Please provide specific examples.
<ESMA_QUESTION_CP_MAR_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_32>

Do you agree with the proposed amendments to Article 11 of MAR?
<ESMA_QUESTION_CP_MAR_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_33>

Do you think that some limitation to the definition of market sounding should be introduced (e.g. excluding certain categories of transactions) or that additional clarification on the scope of the definition of market sounding should be provided?
<ESMA_QUESTION_CP_MAR_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_34>

What are in your view the stages of the interaction between DMPs and potential investors, from the initial contact to the execution of the transaction, that should be covered by the definition of market soundings?
<ESMA_QUESTION_CP_MAR_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_35>

Do you think that the reference to “prior to the announcement of a transaction” in the definition of market sounding is appropriate or whether it should be amended to cover also those communications of information not followed by any specific announcement?
<ESMA_QUESTION_CP_MAR_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_36>

Can you provide information on situations where the market soundings regime has proven to be of difficult application by DMPs or persons receiving the market sounding? Could you please elaborate?
<ESMA_QUESTION_CP_MAR_37>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_37>

Can you provide your views on how to simplify or improve the market sounding procedure and requirements while ensuring an adequate level of audit trail of the conveyed information (in relation to both the DMPs and the persons receiving the market sounding)?
<ESMA_QUESTION_CP_MAR_38>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_38>

Do you agree with ESMA’s preliminary view on the usefulness of insider list? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_39>
Yes. From an issuer’s perspective, insider lists provide a centralised place to record the details of all parties with access to inside information and the reasons why, and any changes to those parties over time. They also enable easier management of communication with the relevant parties. However, it is difficult to ensure the accuracy of some of the information after an employee has left the business – the utility of that information may decline over time.  

Another administratively burdensome aspect, which is challenging to record in practice, is identifying the precise time (in hours and minutes) when someone became aware of inside information. Perhaps this requirement should be assessed against the number of times competent authorities have had to rely on being able to establish the exact minute within an hour when a person ceased to have confidential information and had inside information instead.
<ESMA_QUESTION_CP_MAR_39>

Do you consider that the insider list regime should be amended to make it more effective?  Please elaborate.
<ESMA_QUESTION_CP_MAR_40>
[bookmark: _Hlk25730648]Like ESMA, we have seen clients include (or want to include) in their insider lists all individuals who could have access to inside information, regardless of whether they had ever actually accessed the information in practice. We note that this is consistent with a strict, literal interpretation of Art 18(1), which requires insider lists to include “all persons who have access to inside information …”.  Further, as explained in the consultation paper, this approach may reduce the administrative burden on the issuer when maintaining the insider list. Another reason may be to ensure those persons are all captured by internal procedures that prohibit them from dealing in the company’s shares unless they seek and obtain specific prior approval each time they wish to do so, to help ensure they do not trade in the company’s shares when it would be illegal under MAR or otherwise inappropriate to do so. 

In our view, the approaches to insider lists described above can reflect a lack of appreciation of the “live” way in which insider lists are meant to operate under MAR, whereby individuals should only be added to an insider list if and when they are in possession of the inside information in question. 

The above point also applies to the insider lists maintained by an issuer’s external advisors, who tend to add all their employees to their insider lists, irrespective of the fact whether those individuals actually accessed the inside information or not. This reduces the efficacy of insider lists, both for issuers and the NCAs. 

In addition, unless express consent has been obtained, it could be argued that issuers which include in their insider lists people who could have access to inside information but do not have that inside information in practice, have no legal basis to process that personal data under the EU GDPR.  

Ensuring that MAR is explicitly clear that insider lists should only include persons who actually have that inside information would help to make the insider list regime more effective. Another helpful measure would be to encourage issuers to use confidential or restricted persons lists to ensure relevant employees are captured by the issuer’s internal dealing procedures and can therefore be prohibited from dealing in the issuer’s shares if they were free to do so under MAR but it would be inappropriate for them to do so for other reasons.
<ESMA_QUESTION_CP_MAR_40>

What changes and what systems and controls would issuers need to put in place in order to be able to provide NCAs, at their request, the insider list with the individuals who had actually accessed the inside information within a short time period?
<ESMA_QUESTION_CP_MAR_41>
[bookmark: _Hlk25921835][bookmark: _Hlk25921857]We agree with ESMA’s view that including individuals who have not actually accessed inside information on the insider list - with the aim to facilitate the task of the issuer and reduce the administration required at the outset - may result in issuers not having proper oversight of those who actually have accessed a piece of inside information and may reduce the effectiveness of the insider list to NCAs who conduct investigations. 

Issuers adopting this approach are likely to find it perhaps impossible to provide their NCA within a short timescale, an insider list identifying only those individuals who have actually been in possession of the inside information, unless they also recorded details of when individuals actually came into possession of the information, as opposed to when they were technically able to access the information. This information could perhaps be obtained through the use of controls around access to inside information which ensure that the person or persons maintaining the insider list is/are notified as soon as practicable when any individuals on the list have accessed the inside information for the first time. In practice, this would result in two timelines being maintained for individuals on the list, i.e., when they were first added to the list and secondly, when they actually access the inside information for the first time. Such an approach is likely to result in excessive administrative burden and potential errors. 

Therefore, the best course of action would be to have stricter guidelines prescribed in MAR which require issuers and their external advisors to only include on the insider list those individuals who have actually accessed inside information.
<ESMA_QUESTION_CP_MAR_41>

What are your views about expanding the scope of Article 18(1) of MAR (i.e. drawing up and maintain the insider list) to include any person performing tasks through which they have access to inside information, irrespective of the fact that they act on behalf or on account of the issuer? Please identify any other cases that you consider appropriate.
<ESMA_QUESTION_CP_MAR_42>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_42>

Do you consider useful maintaining the permanent insider section? If yes, please elaborate on your reasons for using the permanent insider section and who should be included in that section in your opinion.
<ESMA_QUESTION_CP_MAR_43>
From our experience across our client base and feedback from others (see note below), market practice in this area varies considerably, both in terms of whether issuers elect to maintain a permanent insider section and, if they do, who is included in that section. 

Most companies still have a permanent insider list. However, few appear to genuinely use it as intended under MAR, to include only include those persons who, due to the nature of their function or position, have access to all inside information at all times. In practice, few if any people will meet both these tests, given that inside information should only be disclosed to persons who require the information to perform their function. In addition, it is difficult to anticipate all the types of inside information that may arise over time and whether every person on that list would have access to it at all times. For example, in a large group with different business units, the head of one will not necessarily need to be aware of inside information elsewhere in the group in order to perform his function. Or the CFO might not be amongst the first to know that the board is seeking to replace the CEO. It may therefore not be appropriate to treat them as an insider and preclude them from dealing in the company’s shares. 

A small but growing number of companies have taken this on board and have therefore significantly reduced the number of people on their permanent insider list or concluded that is it not appropriate for them to have any permanent insiders and instead, they only operate a project insider section whenever inside information arises. Clearly this is a more administratively cumbersome approach; however, it more accurately reflects the actual way in which inside information is managed in practice and therefore the actual knowledge of each person. 

Companies that do maintain a permanent insider section usually do so in order to reduce the administrative burden whenever inside information is identified, requiring the creation of a project insider list. This is particularly the case with companies that insist on having a large number of permanent insiders, but less of an issue for those that have whittled their list down to less than a handful or so.  

Based on our experience, beyond possibly reducing the administrative burden when inside information arises, it is difficult to identify a compelling purpose for maintaining a permanent insider section, for the reasons outlined above. A permanent insider section seems to add little additional benefit, given the manner in which the market abuse regime operates

Note: An update on the practical application of MAR’, April 2019, page 4: Of the respondents, 72% had a permanent insider list, with the number of permanent insiders varying from 3 individuals (6% of respondents) to more than 20 individuals (42% of respondents). 28% of respondents did not have any permanent insiders. Survey available at: https://www.linkassetservices.com/documents/mar-report/0474-mar-survey_v2_r7-web.pdf
<ESMA_QUESTION_CP_MAR_43>

Do you agree with ESMA’s preliminary view?
<ESMA_QUESTION_CP_MAR_44>
Yes. In our experience, it is standard practice for our issuer clients to include one natural person as the contact for each legal person acting on behalf or for the account of the issuer having access to inside information. This natural person is then asked to confirm that they are maintaining their own insider lists of those within their organisation who have access to the inside information in question, and that they will provide this list to the company on request. This approach is particularly prevalent among investment companies, which do not have any employees and outsource all their functions to external advisors.

In our view, this reflects more accurately the practical management of inside information.
<ESMA_QUESTION_CP_MAR_44>

Do you have any other suggestion on the insider lists that would support more efficiently their objectives while reducing the administrative work they entail? If yes, please elaborate how those changes could contribute to that purpose.
<ESMA_QUESTION_CP_MAR_45>
Please see suggestions below:

· The mandatory insider list template included in MAR should be updated to encompass situations where one contact natural person is being included for each external service provider, who will then maintain their own insider list. In which case it should be clarified whether all personal information for that contact natural person needs to be captured within the issuer’s insider list – this seems excessive and disproportionate under GDPR, given that those details will be included in the external service provider’s own insider list. Consideration could also be given to whether it would be beneficial to include any other information about the legal person on the insider the list, e.g. country of incorporation and registration number.

· In our experience, most companies maintain insider lists either in a Microsoft Excel or a Microsoft Word document. Whilst there are software solutions available in the market for the management of inside information and insider lists, and some larger companies have the resources to develop their own software, the cost of these software solutions may be regarded as unattractive for some issuers. However, while the approach of maintaining insider lists in Microsoft Excel or Word saves costs, it is administratively burdensome, manually intensive and therefore more prone to human errors. An online portal or software for the management of inside information and creation of insider lists, taking due consideration of any data protection issues, would reduce the administrative burden for issuers and ensure consistency in the presentation of insider lists across all issuers within the EU. 

· Some external advisers refuse to confirm that they will provide their insider lists to the issuer following a request from the NCA, citing data protection reasons. This stems from their lack of understanding of issuers’ obligations under MAR as opposed to each external provider’s obligations and concerns about the interaction of MAR and GDPR. If a NCA were to request a copy of a company’s insider list, this could impact upon the company’s ability to provide their full insider list within a short time period, unless, as in the UK, the FCA is prepared to receive the external advisers’ insider list directly from the adviser. 

Further, some external advisors refuse to acknowledge the communication sent by the issuer to them regarding their addition to the insider list despite multiple follow-ups. This can result in incomplete records should the NCA request these.
<ESMA_QUESTION_CP_MAR_45>

Does the minimum reporting threshold have to be increased from Euro 5,000? If so, what threshold would ensure an appropriate balance between transparency to the market, preventing market abuse and the reporting burden on issuers, PDMRs, and closely associated persons?
<ESMA_QUESTION_CP_MAR_46>
We note the views expressed by some market participants that the Euro 5,000 threshold should be increased significantly to reduce the administrative burden and avoid overwhelming the market with information on transactions that do not give meaningful signals. 

However, from direct experience with our clients, as well as what we hear from other company secretaries, UK issuers have generally chosen to ignore the Euro 5,000 threshold and require disclosure of all transactions by PDMRs and their closely associated persons (“PCAs”). The reason cited for this approach is to avoid the administrative burden associated with monitoring the aggregate value of their transactions and to avoid missing a notification, which in the UK is complicated further by having to convert the value of any transaction from pounds sterling into euros. 

In addition, disclosing all transactions would help investors and others keep track of the total aggregate holdings of PDMRs and their PCAs, thus promoting transparency.

It would be useful to consider this question in the light of the number of transactions notified that exceed the Euro 5,000 and Euro 20,000 thresholds, as well as notifications made of transactions below the Euro 5,000 threshold, to understand the impact on the administrative burden and market transparency of increasing the Euro 5,000 threshold.
<ESMA_QUESTION_CP_MAR_46>

Should NCAs still have the option to keep a higher threshold? In that case, should the optional threshold be higher than Euro 20,000? If so, please describe the criteria to be used to set the higher optional threshold (by way of example, the liquidity of the financial instrument, or the average compensation received by the managers).
<ESMA_QUESTION_CP_MAR_47>
As above, it would be useful to consider this question in the light on the number of transactions notified that exceed the Euro 5,000 and Euro 20,000 thresholds, to understand whether the administrative burden and market transparency would be reduced if the option to apply the higher threshold was implemented.
<ESMA_QUESTION_CP_MAR_47>

Did you identify alternative criteria on which the reporting threshold could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_48>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_48>

On the application of this provision for EAMPs: have issues or difficulties been experienced?
<ESMA_QUESTION_CP_MAR_49>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_49>

Did you identify alternative criteria on which the subsequent notifications could be based? Please explain why.
<ESMA_QUESTION_CP_MAR_50>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_50>

Do you consider that the 20% threshold included in Article 19(1a)(a) and (b) is appropriate? If not, please explain the reason why and provide examples in which the 20% threshold is not effective.
<ESMA_QUESTION_CP_MAR_51>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_51>

Have you identified any possible alternative system to set the threshold in relation to managers' transactions where the issuer's shares or debt instruments form part of a collective investment undertaking or provide exposure to a portfolio of assets?
<ESMA_QUESTION_CP_MAR_52>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_52>

Did you identify elements of Article 19(11) of MAR which in your view could be amended? If yes, why? Have you identified alternatives to the closed period?
<ESMA_QUESTION_CP_MAR_53>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_53>

Market participants are requested to indicate if the current framework to identify the closed period is working well or if clarifications are sought.
<ESMA_QUESTION_CP_MAR_54>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_54>

Please provide your views on extending the requirement of Article 19(11) to (i) issuers, and to (ii) persons closely associated with PDMRs. Please indicate which would be the impact on issuers and persona closely associated with PDMRs, including any benefits and downsides.
<ESMA_QUESTION_CP_MAR_55>
We support the rationale cited by ESMA in respect of extending the requirement of Article 19 (11) to persons closely associated with PDMRs. In our view, such a proposal will serve to further promote market integrity. Consistent with the requirements of the market abuse regime that applied in the UK before MAR, most UK issuers operate a dealing code which applies to PDMRs as part of the terms and conditions of their employment. This obliges PDMRs to always obtain prior consent before dealing in the company’s shares, which allows the company to stop them from inadvertently dealing in shares during MAR’s closed periods. In many cases, again consistent with past practice, this requirement to obtain prior consent to deal also stretches to PDMRs’ PCAs. 

However, many companies chose not to continue this practice following the introduction of MAR, as it was not a requirement under the new regime, and therefore represented a (small) opportunity to reduce an issuer’s administrative burden. ESMA’s proposal will re-impose this burden upon such issuers. Nonetheless, we do not think that the burden involved should outweigh the importance of further promoting market integrity. In addition, we note that there may well be software solutions that could help to reduce this burden and that we have seen significant progress over the last 12 – 18 months in respect of the software solutions available to issuers to maintain insider lists, which could perhaps be adapted for this purpose.  

We have concerns about the proposal to extend the same requirement to issuers, largely on the basis of the rationale cited in the consultation paper. Should this extended requirement be introduced, we would strongly recommend that it be as ‘light touch’ as possible, so as not to impede the lawful commercial activities of issuers.
<ESMA_QUESTION_CP_MAR_55>

Please provide your views on the extension of the immediate sale provided by Article 19(12)(a) to financial instruments other than shares. Please explain which financial instruments should be included and why.
<ESMA_QUESTION_CP_MAR_56>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_56>

Please provide your views on whether, in addition to the criteria in Article 19(12) (a) and (b), other criteria resulting in further cases of exemption from the closed period obligation could be considered.
<ESMA_QUESTION_CP_MAR_57>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_57>

Do you consider that CIUs admitted to trading or trading on a trading venue should be differentiated with respect to other issuers? Please elaborate your response specifically with respect to PDMR obligations, disclosure of inside information and insider lists. In this regard, please consider whether you could identify any articulation or consistency issues between MAR and the EU or national regulations for the different types of CIUs, with regards for example to transparency requirements under MAR vis-à-vis market timing or front running issues.
<ESMA_QUESTION_CP_MAR_58>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_58>

Do you agree with ESMA’s preliminary view? Please indicate which transactions should be captured by PDMR obligations in the case of management companies of CIUs.
<ESMA_QUESTION_CP_MAR_59>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_59>

Do you agree with ESMA’s preliminary view? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_60>

What persons should PDMR obligations apply to depending on the different structures of CIUs and why? In particular, please indicate whether the definition of “relevant persons” would be adequate for CIUs other than UCITs and AIFs.
<ESMA_QUESTION_CP_MAR_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_61>

ESMA would like to gather views from stakeholders on whether other entities than the asset management company (e.g. depository) and other entities on which the CIUs has delegated the execution of certain tasks should be captured by the PDMR regime.
<ESMA_QUESTION_CP_MAR_62>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_62>

Do you agree with ESMA’s conclusion? If not, please elaborate.
<ESMA_QUESTION_CP_MAR_63>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_63>
Do you agree with ESMA preliminary view? Please elaborate.
<ESMA_QUESTION_CP_MAR_64>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_64>

Do you agree with ESMA’s preliminary views? Do you consider that specific obligations are needed for elaborating insider lists related to CIUs admitted to traded or traded on a trading venue?
<ESMA_QUESTION_CP_MAR_65>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_65>

Please provide your views on the abovementioned harmonisation of reporting formats of order book data. In addition, please provide your views on the impact and cost linked to the implementation of new common standards to transmit order book data to NCAs upon request. Please provide your views on the consequences of using XML templates or other types of templates.
<ESMA_QUESTION_CP_MAR_66>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_66>

Please provide your views on the impact and cost linked to the establishment of a regular reporting mechanism of order book data.
<ESMA_QUESTION_CP_MAR_67>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_67>

In particular, please: a) elaborate on the cost differences between a daily reporting system and a daily record keeping and ad-hoc transmission mechanism; b) explain if and how the impact would change by limiting the scope of a regular reporting mechanism of order book data to a subset of financial instruments. In that context, please provide detailed description of the criteria that you would use to define the appropriate scope of financial instruments for the order book reporting.
<ESMA_QUESTION_CP_MAR_68>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_68>

What are your views regarding those proposed amendments to MAR?
<ESMA_QUESTION_CP_MAR_69>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_69>

Are you in favour of amending Article 30(1) second paragraph of MAR so that all NCAs in the EU have the capacity of imposing administrative sanctions? If yes, please elaborate.
<ESMA_QUESTION_CP_MAR_70>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_70>

Please share your views on the elements described above.
<ESMA_QUESTION_CP_MAR_71>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_CP_MAR_71>
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