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Response to the Consultation Paper ESMA35-43-2019 on MIFID I
compliance function requirements

The Consultation Paper includes proposals on the draft guidelines which confirm and broaden the
existing guidelines, issued in 2012, in order to:

e consider the changes to the compliance function requirements brought by MiFID II;

e give relevance to the results of supervisory activities conducted by national competent
authorities on the compliance function requirements; and,

e provide additional details on some aspects that were already covered under ESMA’s 2012
guidelines.

ESMA invites comments on this paper and in particular on the specific questions summarized in Annex
I. Comments are most helpful if they:

e respond to the question stated;

e indicate the specific question to which the comment relates;
e contain a clear rationale; and

e describe any alternatives ESMA should consider

The submission of responses should be done by the 15* October 2019.

Our comments below follow ESMA requests.
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Guideline 1 — Compliance risk assessment — Response to the Q1

Q1: Do you believe that guideline 1 should be further amended and/or supplemented? Please also
state the reasons for your answer.

Al: We would like to add some elements to the guidelines such as

- Afocus on control results and the link with risk assessment
- More details about the control organization on the risk assessment with periodic control and
permanent control (2" level of control & Compliance functions)

Guideline 2: Monitoring obligations of the compliance function

Q2: Do you agree with the suggested approach in relation to the compliance function’s monitoring
obligations? Please also state the reasons for your answer.

A2: We agree on this point.

Q3: Do you believe that further guidance is needed to clarify the compliance function’s monitoring
obligations?

A3: We would like to clarify the reporting process to the executives and supervisory board
Q4: Do you agree with the addition to paragraph 26?

Paragraph 26 « [..targeted trade surveillance, observation of procedures, desk reviews and/or
interviewing relevant staff as well as the firm’s clients. »

A4: The compliance function should not be part of the client process, in order to guarantee the
independence of the compliance function in relation to the business lines that have the role to
interview and communicate with clients. This also would create a confusion in communication
channels for customers.

In addition to that, the compliance function should indeed have information about clients, in particular
in complaints management, but the interviews or the communication with clients should be done
indirectly through business lines.

Guideline 3 — Reporting obligations of the compliance function

Q5: Do you agree with the suggested general content of the compliance function reports (paragraph
32 of the guidelines)? Please also state the reasons for your answer.

A5: We agree with the content of the report, however we would appreciate a model of report in the
annex in order to harmonize the reporting. We suggest this report should be transmitted to the
supervisory board. And we suggest the content to be harmonized between banks, investment firms
and insurance companies.

Q6: Do you agree with the suggested content of the compliance function reports in relation to product
governance arrangements (paragraph 33 of the guidelines)? Please also state the reasons for your
answer.

A6: We agree with the content of the report, but we suggest to limit the report in relation to product
governance to the new products and new activities. In addition, we suggest to add in the guidelines a
clear definition of a new products and new activities.
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Q7: Do you agree that the information that should be included in the compliance function reports
should be proportional to the complexity and level of risks of the financial instruments manufactured
and/or distributed by the firm? Do you believe that additional criteria should be taken into account?
Please also state the reasons for your answer.

A7: We agree with these elements.

Q8: Do you believe that further guidance is needed to clarify how firms should address the potential
conflicts arising from the combination of the complaints management function with the compliance
function? What practical solution could be envisaged?

A8: we suggest to add in the guidelines, a clear process of complaints management and to emphasize
the role of compliance function in this process.

Q9: Do you believe that further topics/areas should be included in the compliance function reports?
A9: We think that the report is complete and detailed.

Guideline 4 — Advisory and assistance obligations of the compliance function

Q10: Do you agree with the approach taken for the review of guideline 4? Do you believe that guideline
4 should be amended and/or supplemented further? Please also state the reasons for your answer.

A10: We suggest to harmonize advisory and assistance obligations of the compliance function in
banking and financial market sectors (common EBA/ESMA/EIOPA rules for compliance function)

Guideline 5 — Effectiveness of the compliance function

Q11: Do you believe that guideline 5 should be amended and/or supplemented further? Please also
state the reasons for your answer.

All: We suggest to add elements about the use of the big data and artificial intelligence for compliance
functions.

Guideline 6 — Skills, knowledge, expertise and authority of the compliance function

Q12: Do you agree with the creation of a new guideline solely focused on the skills, knowledge,
expertise and authority of the compliance function? Please also state the reasons for your answer.

A12: ESMA and EBA have already provided a joint guidelines (ESMA71-99-598/EBA-GL-2017-12) to
assess the suitability of management body members and key function holders the 26 September 2017,
therefore it is better to refer to these joint guidelines rather than add or create new guidelines. In
addition to that, we suggest to harmonize the evaluation of competence and evaluation at European
level, so we could have a cross-border recognition of competence and skills.

Guideline 7 - Permanence of the compliance function

Q14: Do you believe that guideline 7 should be further amended and/or supplemented? Please also
state the reasons for your answer.

Al14: No comments.
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Guideline 8 — Independence of the compliance function

Q15: Do you believe that guideline 8 should be further amended and/or supplemented? Please also
state the reasons for your answer.

A15: We suggest to upgrade to banking procedures.
Guideline 9 — Proportionality with regard to the effectiveness of the compliance function

Q16: Do you believe that guideline 9 should be further amended and/or supplemented? Please also
state the reasons for your answer.

A16: No comments.
Guideline 10 — Combining the compliance function with other internal control functions

Q17: Do you agree that, subject to the proportionality principle, a firm should consider establishing
and maintaining a core team of compliance staff whose sole area of responsibility is MiFID 11? Please
also state the reasons for your answer.

A17: We agree with this point, therefore it should not be mandatory but an option.

Q18: Do you believe that guideline 10 should be further amended and/or supplemented? Please also
state the reasons for your answer.

A18: No comments.
Guideline 11 — Outsourcing of the compliance function

Q19: Do you agree with the amendments made to guideline 11? Please also state the reasons for your
answer.

A19: We agree with these amendments.

Q20: Do you believe that guideline 11 should be further amended and/or supplemented? Please also
state the reasons for your answer.

A20: No comments.
Guideline 12 — Review of the compliance function by competent authorities

Q21: Do you agree with the amendments made to guideline 12? Please also state the reasons for your
answer.

A21: No comments.

Q22: Do you believe that guideline 12 should be further amended and/or supplemented? Please also
state the reasons for your answer.
A22: No comments.



