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Response Form to the Consultation Paper 
MiFID II/MiFIR review report on the development in prices for pre- and post-trade data and on the consolidated tape for equity instruments




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 06 September 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_MDA_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_MDA_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_MDA_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to users of market data and trading venues, but responses are also sought from any other market participant including trade associations and industry bodies, institutional and retail investors.
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General information about respondent
	Name of the company / organisation
	CFIMonitor.com
	Activity
	Other Financial service providers

	Are you representing an association?
	☐
	Country/Region
	UK




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_MDA_1>
This response addresses the questions 12 and 13 and focuses on the non-discriminatory use of public trade data. This requirement is also reflected in Article 14 Regulation (EU) 2017/571.

We welcome the opportunity to engage in this consultation to contribute to the discussion of available public trade data as an end user. We also appreciate that European regulators are protecting stakeholders, including retail investors, with transparency requirements from market participants who may have access to significantly better trades with data-driven analysis and high-end interfaces in various asset classes at times when technology advances. 

We also recognise and understand as an end user that European regulators and in particular ESMA have set up the most tech-savvy regulatory reference database in the world with detailed daily validation. We will comment on the rules and guidance in place but want to point out that European regulators, including the FCA, have demonstrated to be able to address the “access gap to better trades” with retrieveable and accurate reference data.

CFIMonitor.com is a user platform to foster academic and professional exchange about how to reach end users with public trade data. The aim is to promote transparency in well-connected opaque markets where orders and trades with +15min impact are known to a few blessed only. Relations: relations@cfimonitor.com
<ESMA_COMMENT_MDA_1>







Questions 

Q1 : Have prices of market data increased or decreased since the application of MiFID II/MiFIR? Please provide quantitative evidence to support your answer and specify whether you are referring to equity and/or non-equity instruments.
<ESMA_QUESTION_MDA_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_1>

Q2 : If you are of the view that prices have increased, what are the underlying reasons for this development? 
<ESMA_QUESTION_MDA_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_2>

Q3 : Following the application of MiFID II/MiFIR, are there any market data services for which new fees have been introduced (i.e. either data services that were free of charge until the application of MiFID II or any new types of market data services)?
<ESMA_QUESTION_MDA_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_3>

Q4 : Do you observe other practices that may directly or indirectly impact the price for market data (e.g. complex market data policies, use of non-disclosure agreements)? Please explain and provide evidence. 
<ESMA_QUESTION_MDA_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_4>

Q5 : Do you agree that trading venues/APAs/SIs comply with the requirement of making available the information with respect to the RCB provisions? If not, please explain which information is missing in your view and for what type of entity.
<ESMA_QUESTION_MDA_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_5>

Q6 : Do you share ESMA’s assessment on the quality of the RCB information disclosed by trading venues, APAs and SIs? If there are areas in which you disagree with ESMA’s assessment, please explain.
<ESMA_QUESTION_MDA_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_6>

Q7 : Do you agree that the usability and comparability of the RCB information disclosed could be improved by issuing supervisory guidance? If yes, please specify in which areas you would consider further guidance most useful, including possible solutions to improve the usability and comparability of the information.
<ESMA_QUESTION_MDA_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_7>

Q8 : Do you think that the current RCB approach (transparency plus) can deliver on the objective to reduce the price of market data or should it be replaced by an alternative approach such as a revenue cap or LRIC+ model? Please justify your position and provide examples of possible alternatives.
<ESMA_QUESTION_MDA_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_8>

Q9 : Do you consider that a revenue cap model as presented above might be a feasible approach to reduce the cost of market data? Which elements would be key for successfully implementing such a model?
<ESMA_QUESTION_MDA_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_9>

Q10 : Did data disaggregation result in lower costs for market data for data users? If not, please explain why? 
<ESMA_QUESTION_MDA_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_10>

Q11 : Why has there been only little demand in disaggregated data? 
<ESMA_QUESTION_MDA_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_11>

Q12 : Do trading venues and APAs comply with the requirement to make available data free of charge 15 minutes after publication? If not, please explain in which areas you have identified deficiencies
<ESMA_QUESTION_MDA_12>
We believe that standards to make public data available requires detailed guidance as market players adhere to existing laws in different manner. In general, technical impediments may be deliberately implemented to limit the use of data legally qualified as public. 
Withholding such data may misinform the public and complacency to malpractices in capital markets should be particularly analysed in an event of market manipulation that may have been uncovered earlier if it had to stand up to stricter public scrutiny. If data is legally qualified public, this should carry adequate weight in the capital market that depends on accurate trade information. In particular, this should be noted in cases in which a trader decides to send orders or close trades with significantly different prices or with unusual volume impact. 

We therefore recommend to have TVs and APAs implement principles similar to the Open Data Charter introduced by GLEIF. This requirement is also reflected in Article 14 Regulation (EU) 2017/571.

The following technical impediments can be highlighted that have not been mentioned in the Q&A to further clarify the terms “directly and automatically read by a computer”:

Any layer that prohibits retrieving data with a single HTTP request is regarded non-compliant. For instance, a java framework may significantly reduce a HTTP client’s ability to read data in a machine-readable way. Only end users who can aggregate data with direct HTTP requests may focus on data analysis without dedicated effort to scrape data as if it was restricted (e.g. personal data at Facebook is restricted and hence a java framework is expected to prevent scraping for a good reason). 

This requirement is also reflected in Article 14 para 3 lit a Regulation (EU) 2017/571.

If end user demand was to pick up, we recommend API techniques that Twitter employs and that protect one of the largest data providers online from being attacked with HTTP requests. Twitter provides access to the full suite of public data with a technique called throttling. The scope of throttling is defined in a fair use policy for developers.

We do make reference to two tech giants handling considerably more data than any market data provider with well scaled solutions. These best practices are critical for engagement with end users in large numbers.

We, however, do not make any reference to the fact that market participants have established a communication protocol for those who are inside, a so-called “WorldWhisperWeb”. This is not subject to consultation. We only want to provide the context that the transparency of certain exchanged FIX or FpML messages would be in the public interest to validate existing public data and are currently intercepted by selected traders and service providers. As a consequence, market manipulation may last longer and dependent service providers have an inherent conflict of interest to call out bad practices. Moreover, a public ledger to unmask exchanged trade messages after some time for the interested public would require less effort than new fully designed APA trade reports.

Ad 93.) 
TVs and APAs have an incentive to comply with transparency requirements to the least extent to protect their franchise. Non-discriminatory access requires to show end users with a public link, as stipulated in the EU regulation, to refer directly public accessible data sources. Such links should be regarded non-compliant if only accessible on e-mail or form request with a waiting time for a personal response. This requirement is also reflected in Article 14 Regulation (EU) 2017/571.

Moreover, TVs and APAs should publicly list which trade reports can be accessed on a RCB and how these are provided to end users.

Ad 94.)


Any layer that prohibits retrieving data with a single HTTP request should be regarded non-compliant. For instance, a java framework may significantly reduce a HTTP client’s ability to read data in a machine-readable way. Only end users who can aggregate data with direct HTTP requests may focus on data analysis without dedicated effort to scrape data as if it was restricted (e.g. personal data at Facebook is restricted and hence a java framework will prevent scraping for a good reason).

See also above.

Ad 95.)

A complaints process should be also implemented at the TV or APA. The relevant function such as the Compliance Officer should be responsible to manage the compliance with regulatory requirements. ESMA and Compliance Officers should log complaints in a way that allows to retrieve which asset category or product in which time frame was possibly not fully provided.  A market data provider who rejects justified requests may potentially protect clients/market participants who engage in manipulative activities.

Ad 96.)

A retail investor who is expected to independently form a trading decision based on public data is discriminated if access is limited. Moreover, redistributors/third parties should declare value-added services in the same way market data providers do.

Ad 97.)

Data reconciliation, financial research and position valuation are some ways to use public data. MiFID II does not require to define how public data has to be used and further limitations may put non-existent restrictions in place with the only objective to protect the franchise of existing market data providers. Any restriction on public data allows market data providers to claim a monopoly on free or paid microservices on public data. 


<ESMA_QUESTION_MDA_12>

Q13 : Do you consider it necessary to provide further supervisory guidance in this area (for instance by reviewing Q&As 9 and/or 10) Please justify your position and explain in which area further guidance may be needed? Please differentiate between pre- and post-trade data. 
<ESMA_QUESTION_MDA_13>
For accessibility to public data please compare response to question 12.

We would appreciate further clarity on the concept of value-added services. Such a concept should treat any user in a non-discriminatory way. For instance, a market data provider with full access to FIX and FpML messages should equally be asked to justify the value added as such messages contain legally labelled public data.

Innovative initiatives should be fully assessed with guidance that considers how to account for setup costs for free data services using public data. Additionally, privileged value-added services should be eligible for commercial purposes to some extent if free microservices are cross-funded and facilitate the intended use of public data at the same time.

Finally, European Regulators, including the FCA, or the European Commission may want to assess whether to – jointly – introduce incentives for the development of microservices that European Regulators deem beneficial to monitor regulatory compliance. 

<ESMA_QUESTION_MDA_13>

Q14 : Do you agree that the identified reasons, in particular the regulatory framework and competition by non-regulated entities, make it unattractive to operate an equity CT? 
<ESMA_QUESTION_MDA_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_14>

Q15 : Do you consider that further elements hinder the establishment of an equity CT? If yes, please explain which elements are missing and why they matter.
<ESMA_QUESTION_MDA_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_15>

Q16 : Please explain what CTP would best meet the needs of users and the market?
<ESMA_QUESTION_MDA_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_16>

Q17 : Do you agree that real-time post-trade data is available from both trading venues and APAs as well as data vendors and that the data is currently not covering 100% of the market, i.e. including all equity trading venues in the EU and all APAs reporting transactions in equity instruments? If not, please explain.
<ESMA_QUESTION_MDA_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_17>

Q18 : Do you agree that post-trade data is provided on a timely basis and meets the requirements set out in MiFID II/MiFIR and in the level 2 provisions? If not, please explain.
<ESMA_QUESTION_MDA_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_18>

Q19 : Do you agree with the issues on the content of data and the use different data standards identified or do you consider that important issues are missing and/or not correctly presented? 
<ESMA_QUESTION_MDA_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_19>

Q20 : Do you agree that the observed deficiencies make it challenging to consolidate data in a real-time data feed? If yes, how could those deficiencies best be tackled in your view?
<ESMA_QUESTION_MDA_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_20>

Q21 : What are the risks of not having a CTP and the benefits of having one?
<ESMA_QUESTION_MDA_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_21>

Q22 : Would you be supportive of an industry-led initiative to further improve data quality and the use of harmonised standards or would you prefer ESMA guidance? Please explain.
<ESMA_QUESTION_MDA_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_22>

Q23 : In addition to the standardisation of the reporting and format, as described before, did you identify any further relevant data quality issue to be considered for the successful establishment of CTPs?
<ESMA_QUESTION_MDA_23>
[bookmark: _GoBack]TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_23>

Q24 : Do you agree that the mandatory contribution from trading venues and APAs to a CTP would favour the establishment of CT?
<ESMA_QUESTION_MDA_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_24>

Q25 : Do you have preferences between the option of (i) requiring trading venues and APAs to contribute data to the CT, or, in alternative (ii) setting forth criteria to determine the price that CTPs should pay to TVs and APAs for the data? If so, please explain why.
<ESMA_QUESTION_MDA_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_25>

Q26 : Do you agree that the mandatory consumption could favour the establishment of a CT?  If not, please explain your concerns associated with the mandatory consumption.
<ESMA_QUESTION_MDA_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_26>

Q27 : Would mandatory consumption impact other rules in MiFID II and if yes, how? 
<ESMA_QUESTION_MDA_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_27>

Q28 : Do you consider it necessary that the CT covers all trading venues and APAs and the whole scope of equity instruments or would you be supportive of limiting the coverage of the CT? Please provide reasons for your preference and explain your preferred approach.
<ESMA_QUESTION_MDA_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_28>


Q29 : Do you agree with ESMA’s preferred model of real-time CT? If you consider that, on the contrary, the delayed or tape of record CT are preferable, please indicate the reasons of your preference.
<ESMA_QUESTION_MDA_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_29>

Q30 : Are there any measures (either technical or regulatory) that can be taken in order to mitigate the latency impacts?
<ESMA_QUESTION_MDA_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_30>

Q31 : Do you agree that the CT should be operated on an exclusive basis? To what extent should other entities (e.g. APA or data vendors) be allowed to compete with the CTP? 
<ESMA_QUESTION_MDA_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_31>

Q32 : Should the contract duration of an appointed CTP be limited? If yes, to how many years? 
<ESMA_QUESTION_MDA_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_32>

Q33 : Please indicate what would be, in your view and on the basis of your experience with TVs and data vendors, a fair monthly or annual fee to be charged by a CTP for the real-time consolidation per user?
<ESMA_QUESTION_MDA_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_33>

Q34 : Would you agree with the abovementioned model for the CT to charge for the provision of consolidated date and redistribute part of the revenues to contributing entities? If not please explain.
<ESMA_QUESTION_MDA_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_34>

Q35 : How would Brexit impact the establishment of a CT? Would an EU27 CTP consolidating only EU27 transactions be of added value or would a CT that lacks UK data not be perceived as attractive? 
<ESMA_QUESTION_MDA_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_35>

Q36 : In your view, how would an EU27 CT impact the level playing field between the EU27 and the UK? Please explain. 
<ESMA_QUESTION_MDA_36>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MDA_36>



11

image1.jpeg
x X %

* *
European Securities and
ol esm Markets Authority
* *
* *

+




image2.jpeg




image3.jpeg




