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ESRB Response to ESMA CP  

on Draft technical advice on criteria for tiering under Article 
25(2a) of EMIR 2.2 

The ESRB General Board (henceforth the ESRB) thanks ESMA for the opportunity to comment on the 

consultation paper on technical advice on tiering criteria. As per your request, the ESRB understands that 

this document is not intended for publication. However, the ESRB does not object to ESMA making this response 

public.  

General considerations  

As a preliminary remark, the ESRB understands that in order to fulfil its consultative role in accordance with 

Article 25(2a) of EMIR 2.2, it will need to rely on ESMA sharing1 any information collected for the purpose of the 

determination of the tiering of the specific third country central counterparties (hereinafter TC-CCP) which the 

ESRB may deem relevant for its own assessment. This applies to information gathered from the TC-CCP as well 

as to information independently available to ESMA and relevant for the purpose of the determination. The ESRB 

stands ready to provide ESMA with the information it has available and which ESMA may deem relevant for its 

own analyses. With this in mind, the ESRB’s comments should also be read as an indication of what type of 

information the ESRB may need to carry out its own assessment under Article 25(2a).  

The reference to information other than that provided by the TC-CCP in the paragraph above is particularly 

important. It is the ESRB’s view that for most of the proposed criteria for a comprehensive assessment of the 

systemic importance of a TC-CCP, substantial amounts of data from a variety of sources will be required. These 

may include, for example, TR data, data on significant exposures of EU-based credit institutions and other 

systemically important entities (such as financial market infrastructures (FMIs)), as well as data published as part 

of the Committee on Payments and Market Infrastructures-International Organization of Securities Commissions 

(CPMI-IOSCO) Public Quantitative Disclosure framework. Some of this information – notably with regards to EU 

                                                           

1 The legal reference is to Article 84 - Exchange of information of the EMIR text, reported below: 

1.   Competent authorities, ESMA, and other relevant authorities shall, without undue delay, provide one another with the information required for 
the purposes of carrying out their duties. 

2.   Competent authorities, ESMA, other relevant authorities and other bodies or natural and legal persons receiving confidential information in the 
exercise of their duties under this Regulation shall use it only in the course of their duties. 

3.   Competent authorities shall communicate information to the relevant members of the ESCB where such information is relevant for the exercise 
of their duties. 
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direct and indirect clients – may not be available to the TC-CCP. Therefore, the information acquired from an 

applicant TC-CCP alone, even when coupled with supplementary input provided by its national competent 

authority, could be insufficient to fully assess the potential impact of the CCP’s failure or disruption in terms of its 

size and the way losses might spread across the EU financial system or financial markets of individual Member 

States. 

The ESRB acknowledges that the ESMA consultation paper cannot be the appropriate legal means to discuss or 

explain how the indicators will collectively concur in the determination. The ESRB therefore supports ESMA’s 

approach to lay out indicators and metrics without disclosing at this stage how they would be used. This is 

consistent with the objective that no single criterion should be considered above the others; and that setting 

precise quantitative thresholds and formulas without qualitative assessments would result in an inflexible 

framework with the potential for loopholes and gaming by applicant TC-CCPs.The ESRB nevertheless proposes 

that ESMA, at an early stage of the process to define the determination procedures, disclose the methodology it 

wishes to adopt to national and other European authorities involved in the determination, in full respect of each 

other’s independence. The ESRB is willing to disclose and discuss with ESMA and the other authorities involved 

the methodology it is currently developing.  

The ESRB’s comments and suggestions are driven on the basis of its own provisional methodology, which may 

differ from ESMA’s. Differences in methodologies can be regarded as the “value added” the legislator intended to 

achieve when involving the ESRB and other authorities in the tiering determination. The ESRB therefore suggests 

that this response should also be taken as a starting point in the process of discussing the methodologies, for the 

purpose of mutually enriching and complementing the analytical approaches and developing a clear 

understanding of the potential divergences, if any. 

The ESRB also welcomes the proposal2 to discuss the organisation of the formal consultations under Article 

25(2a), and looks forward to engaging with ESMA on this point. The organisational aspects of the process will 

therefore not be addressed in this response. As a preliminary comment however, the ESRB would like to note 

that in order to carry out its assessment and its governance process, the ESRB will need as much time as can be 

granted by ESMA within the constraints of the timeframe foreseen in the regulation, which according to paragraph 

2a is within 30 working days.  

In terms of information content, the ESRB understands that ESMA is collecting information relevant to the 

assessment of the systemic importance of the TC-CCP together with information to assess its resilience. The 

ESRB supports this approach, as it seems consistent with the CPMI-IOSCO Principles for financial market 

                                                           

2 See ESMA letter to ESRB dated 28 May 2019, paragraph 5. 
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infrastructures3. However, the ESRB understands that as far as the assessment of whether or not a TC-CCP is 

likely to become systemically relevant is concerned, the information required will need to be based on the CCP’s 

projections of future business, in addition to the historical time series of past business volumes. On this point, it 

would be beneficial to clarify that the applicant CCP should also provide a detailed description of the assumptions 

underlying the scenarios corroborating the forecast data it provides.  

As a final comment to this general section, the ESRB perceives that the indicators proposed seem to focus 

predominantly on the EU as a whole, and that less attention is placed on the financial stability of individual 

Member States; threats to financial stability are thought to come from the internal market through the TC-CCP, 

and not from the rest of the world. The ESRB is mindful that any financial market infrastructure has the potential 

to be systemically significant, as systemic risks include risks of disruption to financial services caused by a 

significant impairment of all or parts of the EU financial system that have the potential to have serious negative 

consequences for the internal market and the real economy. One example of this is the perspective on 

currencies: activity in non-EU currencies – such as the US dollar – can nonetheless be systemic for the European 

banking system, and some non-EU currencies may be particularly relevant for specific Member States or 

industries within Member States. 

Responses to the CP questions 

(Q1) Do you generally agree with the proposed indicators (Indicators 1, 2, 3, 4 and 5) to further assess the 

nature, size and complexity of the CCP's business? Please elaborate and if you disagree with any specific 

indicator, please suggest an alternative one to measure the relevant criterion. 

Indicator 1: 

• When assessing a CCP acting in several capacities, it may be relevant to explore if that CCP depends 

on services provided to it by other FMIs in the group4 (e.g. for making margin payments or custody of 

collateral), as well as other structural interdependencies (e.g. to clearing members and clients for 

ancillary services, such as reinvestment and liquidity) and not just focus on the services it provides.  

Indicator 2:  

                                                           

3 See “Principles for financial market infrastructures”, CPSS-IOSCO, April 2012, Section 1.3: “While safe and efficient FMIs contribute to 
maintaining and promoting financial stability and economic growth, FMIs also concentrate risk. If not properly managed, FMIs can be sources 
of financial shocks, such as liquidity dislocations and credit losses, or a major channel through which these shocks are transmitted across 
domestic and international financial markets”. The Committee on Payment and Settlement Systems (CPSS) changed its name to the CPMI on 
1 September 2014.  

4 See also the various interdependencies around CCPs: https://www.fsb.org/2018/08/analysis-of-central-clearing-interdependencies-2/  

https://www.bis.org/cpmi/publ/d101a.pdf
https://www.fsb.org/2018/08/analysis-of-central-clearing-interdependencies-2/
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• The ESRB believes that not only EU currencies, but also third country currencies (e.g. USD) can be 

important to fully assess financial stability implications if these currencies and related products are widely 

used by EU institutions, resulting in substantial credit exposures of those institutions to a given TC-CCP. 

The scope should therefore be expanded. Also, information with regard to products that are subject to 

the clearing obligation in other jurisdictions (as well as in the EU) may be relevant to better understand 

the information on liquidity and volatility. 

• On cleared products, specific attention must be paid to instruments in which EU sovereign bonds serve 

as underlying assets, such as credit default swaps. Therefore, as well as the denomination in terms of 

currency, it is beneficial to include granularity on the underlying asset.  

Indicator 3: 

• The gross/net notional outstanding amount – which is sensitive to the maturity of transactions5 – may not 

be the most relevant measure to assess the value and volume of OTC derivatives cleared by a given 

CCP, even if that measure can be indicative of overall risk exposure (especially when corrected for 

collateral), for example. Additional information on the value of turnover (e.g. the value of transactions 

novated over a given period of time), compression volumes, or the number of transactions of a given 

asset class may complement and enrich the picture. 

• In terms of data usability, the ESRB understands that as far as the relative value of transactions cleared 

or of open positions is concerned, the turnover in a given TC-CCP will be compared against the turnover 

of all CCPs operating in the EU (including recognised TC-CCPs), and the value of open positions at that 

TC-CCP against the value of open positions in all CCPs operating in the EU. This ancillary information 

will need to be sourced by ESMA, and not from the applicant CCP. This also applies to information on 

indirect EU clients. 

• While informative in terms of the impact of the TC-CCP to the EU as a whole, perhaps additional 

granularity could be beneficial to assess the impact on individual Member States. This could be achieved 

by asking for the geographical distribution of clearing members and clients, their exposures to the TC-

CCP, and volumes by specific country of origin of the transaction; as well as whether the volumes are 

from other systemically important institutions (O-SIIs). This should apply not only to EU clients of EU 

                                                           

5 A CCP clearing many short-term transactions can have the same notional amount outstanding at year-end as another CCP clearing very few 
long-term transactions, such as IRS. 
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clearing members, as envisaged in the CP, but should also include EU clients (and where possible 

indirect clients) of non-EU clearing members.  

Indicator 4:  

• As well as the liquidity and transparency of the market, it would be beneficial to include information on 

the liquidity and transparency of the underlying assets to the contracts cleared by the CCP. In particular, 

the reference is to the interplay of ETD and OTC contracts with the same underlying assets but different 

liquidation period, which may determine coordination problems in the event of liquidating positions. 

• On a more general note, this indicator aims to “assess the transparency and liquidity of the relevant 

markets”. The ESRB finds it unclear as to how this fits into the general objective of indicators grouped in 

4.1, i.e. those whose purpose is to assess the nature, size and complexity of the CCP. ESMA may wish 

to consider moving this indicator to 4.2 (i.e. indicators to assess the effect of a failure or disruption of the 

CCP on, among other things, financial markets, including their liquidity).  

Indicator 5: 

• It may be beneficial to include more specific information on risk management practices, such as 

incentives (through remuneration policies, or skin in the game in the default waterfall), specific reference 

to anti-procyclicality measures, portfolio margining, and availability/frequency of compression facilities.  

• ESMA may wish to consider guidelines or principles established by international institutions (as opposed 

to limiting the selection to global institutions), to include the G7 Fundamental Elements: 

https://www.ecb.europa.eu/paym/pol/shared/pdf/G7_Fundamental_Elements_Oct_2016.pdf 

• ESMA might wish to consider credit, liquidity, custody or investment risks (which are mentioned earlier 

as components of systemic risk). Also, it seems that a critical aspect of a risk profile’s assessment is the 

TC-CCP’s levels of capital set aside to cover all types of risks not covered by margins or default fund 

contributions. 

(Q2) How would you envisage ESMA to consider risks and in particular cyber-risks in relation to the 

evaluation of systemic importance? 

• The European Systemic Cyber Group, a task force of the ESRB, is in the process of developing a 

conceptual framework to analyse whether cyber risk can become systemic. The report will be published 

later in 2019. The ESRB is unable to share provisional conclusions at this point, but is happy to share 

the report as soon as it is published; and would refer ESMA to the report for the purpose of answering 

this question. 

https://www.ecb.europa.eu/paym/pol/shared/pdf/G7_Fundamental_Elements_Oct_2016.pdf
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 (Q3) Do you generally agree with the proposed indicators as specified above (Indicators 6, 7, 8 and 9) to 

further assess the effect of a failure or disruption of the CCP? Please elaborate and if you disagree with 

any specific indicator, please suggest an alternative one to measure the relevant criterion. 

Indicator 6: 

• Reference to the use, and redistribution of intraday margins could be useful. 

• If the purpose is to assess the potential impact of a CCP’s failure on, among other things, market liquidity 

and financial stability of the EU or of one or more of its Member States, then it would be helpful to have 

more granular information on collateral accepted by that CCP, particularly on the type of non-cash 

collateral (e.g. debt vs. equity, creditworthiness, issuer type, and geographical distribution).   

• Investment policies would also be material in determining the possible transmission of shocks, especially 

with regards to the use of repo markets in EU currencies. This, together with the composition of the 

collateral pool, would greatly assist in assessing the impact of a large liquidation of collateral in the event 

of a default, and the impact on EU domestic asset prices.  

• In the context of the default management procedure, as important as the level and quality of the 

collateral is the ability of the CCP to promptly appropriate it and convert it into cash. Information on the 

segregation, custody and bankruptcy remoteness of the collateral held would be beneficial, as well as its 

location.  

• Not only the average and peak variation margin received by the CCP but also the average and peak 

variation margin paid by the CCP to EU clearing members should be included as this could indicate that 

the cleared portfolios are making profits and therefore the default of the CCP could lead to significant lost 

profits for EU participants. 

• The assessment of the impact of a default of the TC-CCP should be extended to all the relevant markets 

served by the CCP, therefore mirroring the information requested under indicator 4.  

• As shown during the sovereign debt crisis, policies on the eligibility of collateral and changes in haircuts 

can have a significant impact on EU domestic markets. The ESRB suggests collecting specific 

information on this point; i.e. not only with regard to the methodologies, but also on the timeline and 

processes to update methodologies and haircut levels. 

Indicator 7: 

• In the event of a CCP triggering default procedures, the ESRB believes that what is relevant is not just 

the detail with regards to EU currencies, but the detail with regard to all currencies. For example, a large 
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cash call in US dollars could be as (if not more) problematic for an EU bank than an equivalent cash call 

in euro.  

• The extent to which the CCP has access to routine or emergency central bank credit, including for non-

EU currencies, could also be an important factor to assess the CCP’s liquidity risk management and its 

impact on collateral markets. This assessment should also cover activities beyond settlement purposes 

only, if any (indicator 8). 

Indicator 8: 

• It would be advisable to assess whether settlement finality is effective under the national laws of the TC-

CCP’s home jurisdiction. 

Indicator 9: 

• In terms of assessing the recovery and resolution framework, the ESRB believes that the information 

needs to be more granular on a number of levels, particularly with reference to the presence of EU 

authorities in the crisis management group of the CCP, the relationship and memoranda of 

understanding between the resolution authorities (or equivalent) of the TC-CCP and EU authorities, and 

the objectives of their resolution plan, with specific focus on EU members and clients. Specific attention 

should also be paid to if there is any possibility of country discrimination in terms of implementing 

recovery and resolution tools. In addition, a legal assessment should be performed with respect to the 

bankruptcy-remoteness of resources at the CCP’s disposal, used in the process of both recovery and 

resolution. 

(Q4) Do you generally agree with the proposed indicators as specified above (Indicators 10 and 11) to 

further assess the CCP’s clearing membership structure? Please elaborate and if you disagree with any 

specific indicator, please suggest an alternative one to measure the relevant criterion. 

The ESRB understands that properly assessing the clearing membership structure will require information in 

addition to that available to the TC-CCP, e.g. with regards to the activity (other than clearing with the TC-CCP) 

that members perform within and outside the Union. However, the ESRB also understands that this information 

cannot be sourced from the applicant CCP.  

Indicator 10: 

• ESMA may wish to include granular data on geographical distributionof CMs and EU clients (also of non-

EU CMs) by country and whether they are O-SIIs.  

Indicator 11: 
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• As recent developments have shown6, the durability of contracts is a vital component of the clearing 

service, determining the notice period to termination of access. It would be beneficial to consider not only 

the policies to grant or deny membership, but also the procedures, notice periods, timeline and discretion 

by the TC-CCP to revoke it.  

• In addition to the criteria and processes to grant or deny clearing membership, ESMA could also 

consider the procedures, notice periods, timeline and discretion by the TC-CCP to terminate 

membership in various cases, including (i) failure to meet payment, settlement and margin obligations, 

(ii) failure to meet other participation criteria (e.g. credit rating), (iii) other reasons not related to risk 

management (e.g. commercial reasons). This would allow ESMA to assess the objectivity of these 

processes and their manageability from the perspective of EU clearing members.  

(Q5) Do you generally agree with the proposed indicator as specified above (Indicator 12) to further 

assess alternative clearing services? Please elaborate and if you disagree with any specific indicator, 

please suggest an alternative one to measure the relevant criterion. 

Indicator 12: 

• It would be beneficial to have information on shared membership between the applicant CCP and the 

alternative clearing service providers.  

 (Q6) Do you generally agree with the proposed indicators as specified above (Indicators 13 and 14) to 

further assess relationships, interdependencies, or other interactions? Please elaborate and if you 

disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion. 

Indicator 13: 

• Outsourcing practices have an impact not only when they involve EU providers. Certain types of services 

outsourced from entities located in third-countries may also pose a substantial risk (e.g. operational risk) 

to the TC-CCP. For example, the outsourcing of critical or sensitive functions in the context of data 

confidentiality could represent a substantial risk to the EU.  

Indicator 14: 

                                                           

6 The reference is to the announcement by LCH that it would issue termination letters to EU members in preparation of a no-deal Brexit.   
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• The ESRB understands that the reference to FMIs relates not only to the settlement of products cleared 

by the TC-CCP, but also includes the FMIs used by the CCP to hold and transfer non-cash collateral, 

invest cash balances, hedge foreign currency exposures, etc. If not, it would be useful to add these.  

• Intermediated participation of the TC-CCP in EU central securities depositories (CSDs) through the 

provision of access by CSD members also provides useful information for assessing the 

interdependencies between the TC-CCP and EU markets, as well as the list of EU trading venues which 

are served by the TC-CCP. 

• Information on the existence of links with other CCPs, either direct (interoperability, cross-margining 

agreements), or through common clearing members is also information which would improve the 

assessment. This is also relevant in the case of links between TC-CCPs.   

(Q7) Do you identify other benefits and costs not mentioned above associated to the proposed approach 

(option 3)? If you advocated for a different approach, how would it impact this section on the impact 

assessment? Please provide details.  

No further comment on this question. 

 


