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ESCB response to the ESMA consultation on draft technical advice on criteria for 

tiering under Article 25(2a) of EMIR2.2  

 

General comments 

In accordance with Article 25(2a) of Regulation (EU) No 648/2012 of 4 July 2012 on OTC derivatives, 

central counterparties and trade repositories (‘EMIR’) as amended by the forthcoming regulation 

amending EMIR as regards the procedures and authorities involved for the authorisation of CCPs and 

requirements for the recognition of third-country CCPs (‘EMIR 2.2’), ESCB central banks will be consulted 

as central banks of issue when ESMA determines whether a CCP clearing or intending to clearing 

financial instruments denominated in their respective currencies is systemically important or likely to 

become systemically important for the financial stability of the Union or of one or more of its Member 

States
1
. The ECB therefore answers this consultation on behalf of the ESCB central banks of issue for 

Union currencies to convey the views of the ESCB so that ESMA and the Commission can take into 

account the criteria, indicators and metrics which would be particularly relevant to central banks of issue 

in carrying out their assessment of third-country CCPs for the purpose of Article 25(2a) in their technical 

advice and in the forthcoming Commission delegated act respectively. This response is based on the 

latest available version of the EMIR 2.2 text, as reflected in ESMA’s consultation paper, pending the final 

adoption of the legislation. 

ESCB central banks of issue will assess the systemic importance of third-country CCPs applying for 

recognition on the basis of their clearing activities denominated in each Union currency respectively and 

related risk management practices which may affect the ESCB’s mandate, in particular when it relates to 

financial risks which may affect liquidity in the financial system, such as margining, liquidity risk 

management, collateral policies, settlement arrangements and interoperability. ESCB central banks of 

issue will consider the following aspects: 

- The amount of financial instruments denominated in their respective Union currency as cleared 

by each CCP in the respective classes of financial instruments subject to central clearing, and the 

amounts cleared by individual EU financial institutions, and the management of financial risks 

relating to these activities (in particular margining practices, e.g. risk models for the calculation of 

                                                      
1
  Third-country CCPs determined to be systemically important by ESMA will be designated as ‘Tier 2 CCPs’; other 

CCPs will be known as ‘Tier 1 CCPs’. 
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margin, the approach taken to minimise margin pro-cyclicality, the processes for the collection of 

initial and variation margin in each Union currency; and default management processes); 

- The liquidity risk in their respective Union currency to which each CCP is exposed under stressed 

scenarios, and the quantum and quality of liquid resources held by each CCP to cover this risk; 

- The amount of collateral denominated in their respective Union currency as held by each CCP in 

cash and in securities, and each CCP’s reinvestment of this collateral; 

- The payment and settlement arrangements used by each CCP to settle transactions 

denominated in their respective Union currency, and any possible interdependencies with 

financial market infrastructure established in the EU, including interoperability links; 

- The recovery and resolution plans established for each CCP, including the definition of scenarios 

and the available tools and financial resources to address these scenarios, in particular as 

regards the coverage of liquidity shortfalls; and how these plans (both scenarios and tools) may 

affect markets denominated in their respective Union currencies and EU financial institutions. 

The ESCB therefore welcomes the inclusion of appropriate indicators and metrics in the draft technical 

advice submitted by ESMA. ESCB central banks of issue will base their assessment of the systemic 

importance of third-country CCPs applying for recognition on the indicators and metrics which are 

relevant from their perspective as central bank of issue, and will therefore rely on ESMA to share the 

information provided by the applicant CCP as foreseen in Article 25(7)(a) of EMIR as amended. Further 

detail on the ESCB’s views regarding the relevance of these indicators and metrics from the perspective 

of central banks of issue can be found in the answers to ESMA’s consultation questions.  

The ESCB supports ESMA’s approach to cover a wide range of considerations and a combination of 

qualitative and quantitative components and to take into account all the criteria and indicators in the 

assessment in a comprehensive manner. This is consistent with the guidance set out in Recital 31 of 

EMIR 2.2, stating that “these criteria should contribute to the overall assessment. Individually, none of 

these criteria should be considered determinative on its own.” This approach is also preferable in light of 

the diversity of clearing activities operated by CCPs – in terms of the range of financial instruments and 

currencies cleared in a single CCP – and of their risk profiles and risk management practices. This is also 

supported by the process set out by the legislators for the designation of Tier 2 CCPs, which involves 

central banks of issue and the ESRB, presumably so that these authorities can contribute to this 

determination by exercising a degree of judgment in their area of competence, which is best supported by 

a broad range of indicators and metrics. 

At the same time, it is also important that the process and policy rationale for the designation of third-

country CCPs as Tier 1 or Tier 2 remain as objective and transparent as possible and that EU authorities 

give a degree of certainty to recognised third-country CCPs which clearly have no systemic impact on the 

EU and whose designation as Tier 1 is not in doubt. The ESCB concurs with the approach ESMA has 

taken, in line with the mandate given by the Commission, to establish a set of indicators to further specify 

the criteria outlined in Article 25(2a) without setting out in detail how these criteria and indicators will be 

used. This approach preserves the comprehensiveness of the assessment and the flexibility to make 

qualitative judgements on the risk profile of each CCP. However, after the adoption of the Commission 
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delegated act, ESMA may wish to consider publicly disclosing its approach for the application of these 

criteria and indicators. 

Q1: Do you generally agree with the proposed indicators to further assess the nature, size and 

complexity of the CCP's business? Please elaborate and if you disagree with any specific 

indicator, please suggest an alternative one to measure the relevant criterion. 

The ESCB generally agrees with the indicators proposed to assess the nature, size and complexity of the 

CCP's business. The ESCB has no comment on indicators 1 and 4. 

With respect to indicator 2, ESCB central banks of issue will in particular consider whether the financial 

instruments cleared by the CCP are denominated in their respective Union currency, and the respective 

aggregate volumes and values (turnover and notional outstanding) for each of those which are 

denominated in their respective Union currency. This indicator and the relevant sub-indicator would 

therefore be critical to this assessment.  

With respect to indicator 3, the ESCB supports the inclusion of a breakdown by Union currency of the 

exposure of each EU clearing member in each asset class, to ensure that ESCB central banks of issue 

can base their assessment on a comprehensive and granular picture of the exposures denominated in 

each Union currency relating to EU activity (including at the level of individual financial institutions in order 

to identify where specific institutions, which are often monetary policy counterparties, may face specific 

exposures or risks) and their distribution in the EU financial system. In addition, indicator 3 could also 

include a measure of the market share of the third-country CCP in each class or sub-class of financial 

instruments it clears, compared with EU and other third-country CCPs.  

With respect to indicator 5, the ESCB supports the inclusion in the assessment of the CCP's risk profile, 

the CCP’s internal risk models and rules, frameworks/policies and guidelines on legal / operational / 

business / financial risk. The description of financial risks should be sufficiently specific to ensure that 

ESMA and central banks of issue can consider the various relevant risks, and could for example 

distinguish between credit and liquidity risk, e.g. "the CCP’s internal risk models for the calculation of 

margin, the sizing of default funds and the estimation of stressed liquidity needs, and rules, 

frameworks/policies and guidelines on legal / operational / business / financial (credit and liquidity) risk". 

Q2: How would you envisage ESMA to consider risks and in particular cyber-risks in relation to 

the evaluation of systemic importance? 

The consideration of the CCP's risk profile in relation to the evaluation of systemic importance could be 

achieved in two complementary ways: first, ESMA could consider risks in reference to the CCP's clearing 

activities, e.g. the risk profile of the financial instruments it clears (e.g. a CCP clearing large amounts of 

OTC derivatives, or other types of derivatives considered more complex or less liquid), the complexity of 

the CCP's activities (e.g. multi-asset class or multi-currency CCPs would be more likely to be designated 

as Tier 2). This can be achieved using indicators 1 to 4.  

Secondly, ESMA could consider risks in terms of the soundness and sophistication of the CCP's risk 

management, based on a comprehensive assessment of the CCP's risk models and risk management 

policies and procedures, using indicator 5. This assessment could be based also on the CCP's self-

assessment against the Principles for Financial Market Infrastructure and related guidance. The objective 

of this assessment would be to identify any material gaps or deficiencies in the CCP's risk management 



ECB-RESTRICTED 

Page 4 of 6 

that could increase the risks that a disruption at the CCP would have a financial stability impact on the EU 

or one of its Member States. Such an assessment should remain distinct from the determination of the 

CCP's compliance with the conditions for recognition and should therefore rely on a high materiality 

threshold and always be considered jointly with the assessment of the systemic importance of the CCP's 

activities. ESMA could consider whether that would relate more to the first criterion ('the nature, size and 

complexity of the CCP's business') or the second ('the effect of a failure or disruption of the CCP'). 

With respect to the assessment of cyber-risks, ESMA could assess based on information provided by the 

CCP whether and how the CCP has taken steps to implement the CPMI-IOSCO Guidance on cyber 

resilience for financial market infrastructures. This could be taken into account in the determination if 

material deficiencies were identified which are deemed to have a potential financial stability impact on the 

EU or one of its Member States. 

Q3: Do you generally agree with the proposed indicators as specified above to further assess the 

effect of a failure or disruption of the CCP? Please elaborate and if you disagree with any specific 

indicator, please suggest an alternative one to measure the relevant criterion. 

The ESCB generally agrees with the indicators proposed to assess the effect of a failure or disruption of 

the CCP. 

With respect to indicator 6, the ESCB supports the inclusion of a breakdown of the amount of collateral 

provided to the CCP separating (i) cash and non-cash collateral, (ii) collateral denominated in their 

respective Union currency and (iii) collateral provided by EU entities directly or indirectly. This will allow 

ESCB central banks of issue to fully assess the liquidity of the collateral collected by the CCP in their 

respective Union currency. To further clarify this breakdown, CCPs could be required to provide a 

breakdown for the collateral both as provided by its participants and as held by the CCP in accordance 

with its investment policy. The ESCB also supports the inclusion of a list of the eligible collateral accepted 

by the CCP with the corresponding haircut methodology, which complements the assessment of the 

CCP's financial risk management. ESMA could also consider the inclusion of a breakdown of the financial 

instruments (e.g. repos and reverse repos) and deposits (e.g. central bank deposits, secured commercial 

deposits, unsecured commercial deposits) used by the CCP for the reinvestment of its collateral, in each 

Union currency. This could further contribute to assessing the CCP's risk profile and the impact of a 

disruption at the CCP on its liquidity risk management and the potential for liquidity strains in the financial 

system. 

With respect to indicator 7, the ESCB supports the inclusion of the estimated largest payment obligation 

in total and in each Union currency that would be caused by the default of any one or two largest single 

clearing members (and their affiliates) in extreme but plausible market conditions, as it is the standard 

measure of a CCP's overall liquidity risk in accordance with EMIR and will allow ESCB central banks of 

issue to assess the extent of liquidity risk to which the CCP is exposed in their respective Union currency, 

and which could be potentially passed on to clearing members and liquidity providers. The ESCB also 

supports the inclusion of the amount of the total and for each Union currency, liquid resources to the 

CCP’s benefit separated between (i) committed and uncommitted and (ii) type of liquid resources, for 

example cash deposits, and other resources such as credit lines backed by liquid collateral or repos and 

the amount of total liquid resources provided by each EU entity to the CCP, which will allow ESCB central 
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banks of issue to assess the quantum and quality of the CCP's liquid resources in their respective Union 

currency. 

With respect to indicator 8, the ESCB supports the consideration of the CCP’s settlement / payment cycle 

including the extent to which settlement / payment is made in Union currencies and entities used for 

settlement / payment and the extent to which central bank money is used for settlement / payment. This 

will allow ESCB central banks of issue to assess the scale and complexity as well as the safety and 

soundness of the CCP's payment and settlement arrangements and thus the scale of potential risks 

which these arrangements could pose to the smooth operation of EU payment systems. 

With respect to indicator 9, the ESCB supports the inclusion of an assessment of the framework for 

recovery and resolution, to the extent that it contributes to assessing the overall EU financial exposure to 

the CCP and in particular any liquidity strains that would arise in their respective Union currency from the 

use of recovery and resolution tools. 

Q4: Do you generally agree with the proposed indicators as specified above to further assess the 

CCP’s clearing membership structure? Please elaborate and if you disagree with any specific 

indicator, please suggest an alternative one to measure the relevant criterion. 

The ESCB generally agrees with the indicators proposed to assess the CCP’s clearing membership 

structure and has no comment on indicators 10 and 11. 

Q5: Do you generally agree with the proposed indicators as specified above to further assess 

alternative clearing services? Please elaborate and if you disagree with any specific indicator, 

please suggest an alternative one to measure the relevant criterion. 

The ESCB generally agrees with the indicators proposed to assess alternative clearing services and 

notes that when assessing whether there are alternative clearing services to the CCPs clearing services 

offered to EU clearing members, EU clients or EU indirect clients, ESMA should consider not only if these 

clearing services are authorised or recognised in the EU, but also whether EU market participants already 

participate in these clearing services and the extent to which they are actually used by EU market 

participants. The indicator could also be usefully complemented with a comparison of the respective 

market shares, both among EU counterparties and globally, of the third-country CCP and the alternative 

EU CCPs authorised to clear the same financial instruments. To the extent that information is available, 

ESMA should also assess the capacity of alternative clearing services to take up larger volumes of 

clearing activities, should that be necessary, without disruption to financial markets. 

Q6: Do you generally agree with the proposed indicators as specified above to further assess 

relationships, interdependencies, or other interactions? Please elaborate and if you disagree with 

any specific indicator, please suggest an alternative one to measure the relevant criterion. 

The ESCB generally agrees with the indicators proposed to assess relationships, interdependencies, or 

other interactions. The ESCB has no comment on indicator 13. 

With respect to indicator 14, when considering the extent to which the CCP has interoperability 

arrangements and/or cross-margining agreements with EU CCPs, or links with or participation in other 

financial market infrastructures located in EU, such as central securities depositories or payment 

systems, it would be useful for ESCB central banks of issue to know the extent to which the 

arrangements are used to clear or settle financial instruments denominated in their respective Union 
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currency. ESMA could consider including information regarding the currencies cleared or settled, as well 

as the respective volume and value of transactions clearing or settled by the CCP in Union currencies 

through these arrangements, in the list of information that could be used to assess the criteria and related 

indicators.  

Q7: Do you identify other benefits and costs not mentioned above associated to the proposed 

approach (option 3)? If you advocated for a different approach, how would it impact this section 

on the impact assessment? Please provide details. 

The ESCB concurs with ESMA's cost-benefit analysis and considers that the technical advice strikes the 

right balance between comprehensiveness and granularity on the one hand and proportionality on the 

other. An additional benefit of option 3 is that it will give the authorities consulted by ESMA on the 

designations, in particular central banks of issue, sufficiently granular information - including currency and 

clearing member breakdowns - to carry out their own assessment of the systemic importance of third-

country CCPs in respect of their own mandate and their currency area (for the Eurosystem) or Member 

State (for other central banks of issue).  


