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Response Form to the Consultation Paper 
Draft technical advice on criteria for tiering under Article 25(2a) of EMIR2.2




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 July 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_TATC_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_TATC_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_TATC_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from central counterparties (CCPs), clearing members and clients of clearing members.
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General information about respondent
	Name of the company / organisation
	LME Clear Limited
	Activity
	Central Counterparty

	Are you representing an association?
	☐
	Country/Region
	UK




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_TATC_1>
The London Metal Exchange (“LME”) is a UK-based European Union (“EU”) Regulated Market for the trading of derivatives based on 14 underlying metals.  The LME is a US Dollar market, with all of its contracts denominated in USD (and more than 95% of transactions settled in this currency).  

LME Clear Limited (“LME Clear”) is the dedicated clearing house for the LME market.  Launched in 2014, it was designed and built in consultation with the market to provide cost-efficient, EMIR compliant clearing services, using cutting edge technology.  Six of LME Clear’s 45 clearing members are based in the EU; these contribute approximately 6% of total cleared volume.

LME Clear welcomes the opportunity to respond to this ESMA Consultation Paper on “Draft Technical Advice on Criteria for Tiering under Article 25(2a) of EMIR2.2”.

As a UK CCP supporting global trade in metal, LME Clear recognises the importance of initiatives aimed at removing barriers from the cross-border provision of financial services whilst ensuring this does not introduce increased risk into domestic financial markets.  LME Clear’s six EU members form an important and valued part of its membership base.  As LME Clear prepares for the UK’s withdrawal from the EU, it has always been a key priority to maintain continued access to its clearing systems for its EU members.  LME Clear therefore supports the underlying policy objectives which ESMA seeks to meet through the Tiering criteria.

Given LME Clear provides clearing services in a US Dollar market to a relatively small number of EU-based clearing members, and bearing in mind the policy objective outlined as enabling EU focus and priority on those Third Country CCPs (“TC-CCPs”) that are systemically important for the financial stability of the EU (or one or more of the Member States), we consider LME Clear falls firmly into Tier 1 territory.  However, we make the following general observations to assist ESMA as it finalises its technical advice on the Tiering criteria.

· The regime as described represents the most comprehensive and rigorous regime for access and continued supervision for TC-CCPs globally.  The increased supervisory powers and criteria available to ESMA to complete the Tiering process therefore needs to be exercised appropriately, objectively and transparently to ensure the framework does not reduce the attraction of the EU as a place to do business for TC-CCPs.

· Safeguarding domestic financial markets must be balanced with a recognition that financial markets are global.  To ensure the EU’s global participation is not inadvertently jeopardised, EU regulatory regimes governing third country access need to delicately balance the competing priorities to be robust yet flexible; holistic yet proportionate; and objective yet rational.  Getting this right will enable EU financial markets to remain open and competitive with the benefit of continued access to global clearing services, without introducing increased risk to the safe functioning of those markets.

· LME Clear agrees that the risk profile of the TC-CCP should be assessed based on a consideration of all of the criteria collectively taking into account broader regulatory outcomes, rather than identifying a single criterion as being determinative.  We note this is consistent with that required by the underlying Level 1 Regulation.  LME Clear considers regimes which take into account regulatory judgement and outcomes, as opposed to relying on definitive lists of requirements or indicators, tend to be more workable and enable better consideration of the nuances and intricacies of particular products and markets.  

· Whilst appreciating the benefits of clarity and certainty on the criteria and indicators to be used, LME Clear notes some of the criteria aren’t necessarily primary factors that are directly relevant to the financial stability of the EU.  We also note there is no definition of systemic importance upon which to make an objective determination as to where the boundary lies between Tier 1 and Tier 2.  LME Clear would therefore urge ESMA to focus its considerations more narrowly on those items that are determinative of degree of impact to the financial stability of the EU (or one or more Member States) and therefore consistent with the policy objective sought.

To do so we suggest dividing the assessment into two sequential parts to reflect relative importance, focusing first on those quantifiable indicators most important to the impact on financial stability of the EU:

(1) Quantifiable indicators directly relevant to the impact of failure of the TC-CCP on the financial stability of the EU should be the primary consideration. Specifically, for example, the exposure that EU members have to the TC-CCP and the amount of EU currencies are held by the TC-CCP. This will determine the scale of the systemic risk to the financial stability of the EU.  

(2) Where the potential for systemic risk as per the primary consideration is considered sufficiently large, the assessment concerning ownership structure and alternative clearing services can be viewed in contributing to the level of risk of the TC-CCP as a corporate itself.  At this point, it could be useful to employ a definition of ‘systemic importance’ or a similar concept to enable CCPs to draw preliminary conclusions prior to their application.

This approach would ensure that the risk assessment is based primarily on the actual financial stability risk posed by the TC-CCP to the EU (or one or more Member States). If that risk is considered to be sufficiently large, further criteria relating only to the CCP itself (and therefore the likelihood of that risk being crystallised) can be taken into account.

· As a general point, regarding criteria which are dealt with in international standards and local regulation (for example, cyber-resilience or recovery and resolution), we would view these issues as being more relevant to Comparable Compliance and supervisory oversight rather than being primary factors when considering the CCP’s potential impact on the financial stability of the EU. 

· As LME Clear describes in its separate response to the Consultation Paper on Comparable Compliance, it is still unclear what the supervisory regime will look like for TC-CCPs.  There we focus on the supervisory regime for Tier 2 TC-CCPs which have secured Comparable Compliance status. However, more generally we consider it would be helpful - as TC-CCPs prepare for the new regime - to have clarity on how the supervisory regime would be structured (and differentiated in each situation) going forward.

· Finally, LME Clear would welcome clarity on likely timings on this file – particularly in light of the temporary Recognitions for UK-based CCPs (made under current EMIR) expiring in March 2020.

LME Clear remains committed to serving its global membership and would welcome the opportunity to discuss the proposals contained in this paper with ESMA at its convenience.
<ESMA_COMMENT_TATC_1>







Questions 

1. : Do you generally agree with the proposed indicators (Indicators 1, 2, 3, 4 and 5) to further assess the nature, size and complexity of the CCP's business? Please elaborate and if you disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion.
<ESMA_QUESTION_TATC_1>
As a general point, LME Clear supports a regime which takes into account regulatory judgement and outcomes, as opposed to relying on definitive lists, requirements or indicators.

Whilst appreciating the benefits of clarity and certainty on the criteria and indicators to be used, LME Clear notes some of the criteria are not necessarily primary factors that would be directly relevant to the financial stability of the EU.  We also note there is no definition of systemic importance upon which to make an objective determination as to where the boundary lies between Tier 1 and Tier 2.  LME Clear would therefore urge ESMA to focus its considerations more narrowly on those areas that are determinative of degree of impact to the financial stability of the EU (or one or more Member States) and therefore consistent with the policy objective sought.

As such we suggest dividing the assessment into two sequential parts to reflect relative importance, focusing first on those indicators most important to the impact on the EU:

(1) Quantifiable indicators directly relevant to the impact of failure of the TC-CCP on the EU to be the primary consideration. Specifically, for example, the exposure that EU members have to the TC-CCP and the amount of EU currencies are held by the TC-CCP. This will determine the scale of the systemic risk to the financial stability of the EU or one or more Member States.  

(2) Where the potential for systemic risk as per the primary consideration is considered sufficiently large, the assessment concerning ownership structure and alternative clearing services can be viewed in contributing to the level of risk of the TC-CCP as a corporate itself. At this point, it could be useful to employ a definition of ‘systemic importance’ or a similar concept to enable CCPs to draw preliminary conclusions prior to their application. 

This approach would ensure that the risk assessment is based primarily on the actual financial stability risk posed by the TC-CCP to the EU or to a single Member State. If that risk is considered to be sufficiently large, further criteria relating only to the CCP itself (and therefore the likelihood of that risk being crystallised) can be taken into account.
<ESMA_QUESTION_TATC_1>

1. : How would you envisage ESMA to consider risks and in particular cyber-risks in relation to the evaluation of systemic importance?
<ESMA_QUESTION_TATC_2>
LME Clear would urge ESMA to restrict its detailed consideration to those risks which are relevant in relation to systemic importance to the financial stability of the EU (rather than embark on broader information-gathering initiatives which may result in attention being focused away from those areas necessary to meet the policy objective).

Regarding criteria which are dealt with in international standards and local regulation (for example, cyber-resilience or recovery and resolution), LME Clear would view these issues as being more relevant to Comparable Compliance and supervisory oversight rather than being primary factors that are directly relevant to the financial stability of the EU
<ESMA_QUESTION_TATC_2>

1. : Do you generally agree with the proposed indicators (Indicators 6, 7, 8 and 9) to further assess the effect of a failure or disruption of the CCP? Please elaborate and if you disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion.
<ESMA_QUESTION_TATC_3>
LME Clear generally agrees that the proposed indicators may support the assessment of the effect of a failure or disruption of the TC-CCP on the financial stability of the EU where they relate to quantifiable factors (such as total collateral holdings/Variation Margin).  

However, we would query whether some of them are actually supervisory factors or indicators that would be better dealt with under the Comparable Compliance assessments and through supervisory oversight (such as the use of central bank money or use of DLT technology)
<ESMA_QUESTION_TATC_3>

1. : Do you generally agree with the proposed indicators (Indicators 10 and 11) to further assess the CCP’s clearing membership structure? Please elaborate and if you disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion.
<ESMA_QUESTION_TATC_4>
LME Clear generally agrees that the quantifiable factors listed in indicator 10 may help to assess the CCP’s clearing membership structure. 

However, we query whether the factors in indicator 11 are primary factors that are directly relevant to the financial stability of the EU. These factors may be better addressed under the Comparable Compliance assessments and through supervisory oversight.
<ESMA_QUESTION_TATC_4>

1. : Do you generally agree with the proposed indicator (Indicator 12) to further assess alternative clearing services? Please elaborate and if you disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion.
<ESMA_QUESTION_TATC_5>
Whilst LME Clear agrees this indicator may help assess alternative clearing services, we do not consider this should be a primary factor in the consideration of systemic importance to the financial stability of the EU (or one or more Member States).  As described in our response to question 1, we would suggest dividing the assessment into two sequential parts to more accurately reflect the relative importance of indicators to the assessment:

(1) Quantifiable indicators directly relevant to the impact of failure of the TC-CCP on the EU to be the primary consideration. This will determine the scale of the systemic risk to the financial stability of the EU or one or more Member States.  

(2) Where the potential for systemic risk as per the primary consideration is considered sufficiently large, the assessment concerning ownership structure and alternative clearing services can be viewed in contributing to the level of risk of the TC-CCP as a corporate itself.
<ESMA_QUESTION_TATC_5>



1. : Do you generally agree with the proposed indicators (Indicators 13 and 14) to further assess relationships, interdependencies, or other interactions? Please elaborate and if you disagree with any specific indicator, please suggest an alternative one to measure the relevant criterion.
<ESMA_QUESTION_TATC_6>
LME Clear generally agrees that the proposed indicators may help to assess relationships and interdependences
<ESMA_QUESTION_TATC_6>

1. : Do you identify other benefits and costs not mentioned above associated to the proposed approach (option 3)? If you advocated for a different approach, how would it impact this section on the impact assessment? Please provide details.
<ESMA_QUESTION_TATC_7>
Looking across the proposed EMIR 2.2 regime as a whole, including the Tiering and Comparable Compliance concepts (and consequent supervisory oversight), LME Clear notes it is not possible for the costs to the CCP to be fully and accurately quantified prior to engaging in the process of application.  For example:
· Notwithstanding the criteria and indicators are laid out in the consultation document, there is no quantifiable metric or articulation of how these may combine to determine whether, in aggregate, they are “systemically important to the financial stability to the EU”.  This means it is impossible for CCPs to measure the likelihood of falling into Tier 1 or Tier 2 with any degree of certainty. 

· Once the Tiering has been determined, there is then no clarity on how the supervisory regime would be structured and implemented in practice – in particular how it would be differentiated in each situation for Tier 1, Tier 2, and Tier 2 with Comparable Compliance.  
[bookmark: _GoBack]
Whilst LME Clear is supportive of a flexible approach to Tiering, based on a consideration of all of the criteria collectively and taking into account broader regulatory outcomes, we believe further clarity and quantifiable metrics - such as those described - may enable TC-CCPs to determine whether there is a solid business case before making an application and, if so, prepare themselves for the change in regime. 

One solution we have laid out in this response may be to adopt a two-stage approach in the Tiering determination, the first stage being based on primary factors that directly impact the financial stability of the EU, and the second encompassing a more holistic view of the CCP.  It could also be useful to employ a definition of ‘systemic importance’ or a similar concept to enable CCPs to draw preliminary conclusions prior to their application.

Ultimately, whilst acknowledging and agreeing with the policy objective of focusing resource on those entities that pose greatest risk to the financial stability of the EU, we note that CCPs are global in their outlook and operation.  TC-CCPs will perform cost-benefit analyses ahead of accessing any new jurisdiction, comparing the potential revenue that can be earned against the cost of doing business there.  LME Clear therefore cautions that, in developing the regime, ESMA needs to ensure the EU does not become prohibitively expensive, burdensome or unattractive to do business in.
<ESMA_QUESTION_TATC_7>
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