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Response Form to the Consultation Paper 
Technical Advice on Comparable Compliance under article 25a of EMIR   	




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 July 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_TACC_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_TACC_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_TACC_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from central counterparties (CCPs), clearing members and clients of clearing members.
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General information about respondent
	Name of the company / organisation
	The London Stock Exchange
	Activity
	Central Counterparty

	Are you representing an association?
	☐
	Country/Region
	UK




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_TACC_1>
The London Stock Exchange Group (“LSEG” or “the Group”) is a financial market infrastructure provider, headquartered in London, with significant operations in Europe, North America and Asia.  The Group’s diversified global business focuses on capital formation, intellectual property and risk and balance sheet management. LSEG operates an open access model, offering choice and partnership to customers across all of its businesses. 

LSEG operates multiple clearing houses. It has majority ownership of the multi-asset global CCP operator, LCH Group (“LCH”). LCH has legal subsidiaries in the UK (LCH Ltd) and France (LCH S.A.). It is a leading multi-asset class and international clearing house, serving major international exchanges and platforms as well as a range of OTC markets. It clears a broad range of asset classes, including: securities, exchange-traded derivatives, commodities, foreign exchange derivatives, interest rate swaps, credit default swaps and Euro, sterling and US dollar denominated bonds and repos. 

In addition, LSEG operates Cassa di Compensazione e Garanzia S.p.A. ("CC&G"), the Italian clearing house, providing clearing services for a range of European securities as well as exchange traded equity and commodities derivatives.
<ESMA_COMMENT_TACC_1>







Questions 

Q1 : Do you agree on the overall approach proposed for ESMA’s assessment for comparable compliance? What other considerations should be reflected in the assessment for comparable compliance?  
<ESMA_QUESTION_TACC_1>
We agree with the general approach proposed for ESMA’s assessment for comparable compliance. LSEG recommends that ESMA’s assessment should be measurable and consistent with its approach to how all the CCPs will be assessed. 

We are generally more supportive of an outcome-based approach as opposed to a requirement-by-requirement one, as the former ensures that CCPs are in compliance with all requirements and saves time and cost that may be associated with meeting each requirement using a requirement-by-requirement approach. ESMA should further develop and complete its assessment methodology for an outcome-based approach, to ensure that the requirements are holistic and that all CCPs are assessed consistently.

In relation to a CCP that has gained comparable compliance, ESMA should clarify the implications for the CCP, when it comes to deference of ESMA’s supervisory power over the CCP. Article 18 (Section 3) in this consultation paper states that a recognised Tier 2 CCP may be requested by ESMA to provide information in accordance with Article 25c of EMIR, initiate general investigations or on-site inspections, and adopt any necessary supervisory measures for the enforcement of EMIR requirements – independently or jointly with the Third Country (TC) supervisory authority. It is not clear (i) under what circumstances these additional information / measures will be taken by ESMA; and (ii) what the balance of roles or power sharing between ESMA and the supervisory authority in the respective TC will look like.

LSEG encourages cooperation and coordination between ESMA and the TC supervisory authorities, wherever possible. In particular, when a CCP meets comparable compliance, ESMA should coordinate with the TC supervisor to carry out supervisory activities (e.g. investigations) so to make the whole process more efficient. Generally, ESMA should have a framework in place whereby it relies on the TC supervisors for overall compliance with comparable requirements.

ESMA should also clarify the details of the process involved for a CCP once the status of comparable compliance is withdrawn from the TC CCP, i.e. what measures, policies and procedure does the CCP have to consider in order to request comparable compliance again and how much time will they be given to provide the necessary application details.

We are supportive of ESMA’s proposal to consult the TC CCP and the TC supervisor when it rejects the request for comparable compliance in respect to a given EMIR requirement before coming to a final determination. The final delegated act should reflect this.
<ESMA_QUESTION_TACC_1>


Q2 : Do you agree that ESMA should accept a requirement in a third country as comparable to a corresponding requirement under EMIR where it is assessed to be, on an outcome basis, equal or at least as strict or conservative as, the corresponding requirement under EMIR? 
<ESMA_QUESTION_TACC_2>
ESMA should accept a requirement in a third country as comparable to a corresponding requirement under EMIR, on an outcome basis, equal or at least as strict or conservative as the corresponding requirement under EMIR. 
<ESMA_QUESTION_TACC_2>

Q3 : Do you agree that the minimum elements to be specified in the Commission’s delegated act should include the core provisions listed in Table 1? What other considerations should be included as minimum elements of the assessment?
<ESMA_QUESTION_TACC_3>
LSEG’s view is that in general the core provisions seem appropriate. However, we also recommend that consistency in the assessment is maintained. ESMA should also clarify the extent to which the core provisions would need to be matched, where they are assessed on a requirement-by-requirement basis.
<ESMA_QUESTION_TACC_3>

Q4 : Do you agree that, where a third country requirement can be on average, but not always, equal or at least as strict or conservative as the core provisions listed in Table 1, it can still be accepted as comparable provided that the Tier 2 CCP adopts the corresponding EMIR requirement as a floor or minimum requirement, through adequate rules, policies and procedures?
<ESMA_QUESTION_TACC_4>
We agree in principle, that where a TC requirement can be on average but not always as strict or conservative as core provisions, it can still be accepted as comparable, provided that Tier 2 CCP adopts an approach that is equal to, or at least as strict as the corresponding EMIR requirement as a minimum requirement.
<ESMA_QUESTION_TACC_4>

Q5 : Do you agree that, when a third country requirement is similar but not always equal or at least as strict or conservative as, the provisions not included in the minimum elements and listed in Table 2, it can still be considered to be comparable where it substantially achieves the respective regulatory objectives in accordance with the guidance specified in Table 2?
<ESMA_QUESTION_TACC_5>
We are in general agreement with the provisions laid out for ESMA’s assessment in Table 2.
<ESMA_QUESTION_TACC_5>

Q6 : Do you agree on the modalities and conditions proposed for conducting the assessment for comparable compliance? What other considerations should be included in such modalities and conditions?   
<ESMA_QUESTION_TACC_6>
We agree in general with the modalities and conditions proposed and believe that it is useful to have a methodological step-by-step approach, provided that this is implemented and applied in a consistent way.
<ESMA_QUESTION_TACC_6>

Q7 : Do you agree that the CCP reasoned request shall include (i) the mapping of the requirements under EMIR for which comparable compliance is requested against the requirements in the third country, whereby each relevant article of EMIR and related RTS (paragraph by paragraph) should be mapped with the corresponding requirement in the third country achieving the same regulatory objective, and (ii) per each mapped requirement, the reason why compliance with a requirement in the third country satisfies the corresponding requirement under EMIR?
<ESMA_QUESTION_TACC_7>
We believe that such requirement would lead the CCP to provide the assessment of comparable compliance itself which would (i) be burdensome and costly for the CCPs (ii) duplicating the assessment to be conducted by ESMA according to Article 25a, especially in case of line-by-line assessment. ESMA should have the primary responsibility for conducting the assessment, in cooperation with the home authority of the Tier 2 TC CCP’s and in constant dialogue with the CCP itself if necessary. The TC-CCP should be made aware of any additional information that ESMA may consider as part of its assessment. 
<ESMA_QUESTION_TACC_7>

Q8 : Do you agree that ESMA may also request the CCP to include in its reasoned request (i) an opinion of the third country supervisory authority on the accuracy of the representation of the requirements applying in the third country, (ii) where necessary, a certified translation of relevant requirements in the third country, and (iii) a legal opinion confirming the accuracy of the mapping provided?
<ESMA_QUESTION_TACC_8>
In addition to our response to question 7, the requirements in the reasoned request - in particular, a certified translation of requirements, and a legal opinion confirming the accuracy of the mapping - that may be requested by ESMA from a TC-CCP would be (i) a challenging task for the CCPs, (ii) expensive and time consuming for the CCPs to acquire external legal opinion, and (iii) potentially duplicating work without yielding any additional benefit. In LSEG’s view, it would be sufficient to meet ESMA’s objectives if the CCP were required to obtain the consent of its home country regulator to seek comparable compliance. In addition, it is unclear how binding such legal opinion would be as: 
· if it binds ESMA, it could imply that ESMA rely on a third party’s opinion and to determine comparable compliance. 
· if the legal opinion can be questioned by ESMA, it has little value and significantly increases CCPs’ costs (provided that such legal opinion can be obtained). 

Overall, the additional requirements would create a substantial burden on the CCPs and a delay in ESMA’s assessment. ESMA could assist in this exercise by carrying out the mapping, and determining the accuracy of the mapping themselves, as part of their assessment of comparable compliance of the Tier 2 TC CCP. 
<ESMA_QUESTION_TACC_8>

Q9 : Do you agree on the cost benefit analysis annexed to the draft technical advice? Are there other considerations to be reflected in the cost benefit analysis?
<ESMA_QUESTION_TACC_9>
[bookmark: _GoBack]We agree with the overall assessment of general provisions and the cost benefit analysis provided. LSEG recommends that further consideration is given to the costs and benefit associated with the mapping of requirements, especially if on a granular basis.
<ESMA_QUESTION_TACC_9>
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