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Response Form to the Consultation Paper 
Technical Advice on Comparable Compliance under article 25a of EMIR   	




Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex III. Comments are most helpful if they:
respond to the question stated;
indicate the specific question to which the comment relates;
contain a clear rationale; and
describe any alternatives ESMA should consider.
ESMA will consider all comments received by 29 July 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Insert your responses to the questions in the Consultation Paper in the present response form. 
Please do not remove tags of the type <ESMA_QUESTION_TACC_1>. Your response to each question has to be framed by the two tags corresponding to the question.
If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
When you have drafted your response, name your response form according to the following convention: ESMA_TACC_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_TACC_ABCD_RESPONSEFORM.
Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Position limits and position management in commodities derivatives”).



Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from central counterparties (CCPs), clearing members and clients of clearing members.
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General information about respondent
	Name of the company / organisation
	Intercontinental Exchange, Inc.
	Activity
	Central Counterparty

	Are you representing an association?
	☐
	Country/Region
	International




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_TACC_1>
Intercontinental Exchange Inc., on behalf of itself and its subsidiaries (ICE), appreciates the opportunity to provide its comments to the European Securities and Markets Authority (ESMA) Consultation Paper on draft technical advice on criteria for comparable compliance under Article 25 of EMIR 2.2 (Consultation Paper).  ICE looks forward to constructively working with ESMA during this process. 

As background, ICE owns and operates six geographically diverse clearing houses that serve global markets and customers across North America, Europe and Asia.  Each of these clearing houses is subject to direct oversight by local national regulators, often in close coordination and communication with other regulatory authorities with important interests, and subject to regulations reflective of the G-20 reforms and CPMI-IOSCO principles.  Specifically:

· ICE Clear US clears a variety of agricultural and financial derivatives and is primarily regulated by the U.S. Commodity Futures Trading Commission (CFTC).  ICE Clear US is also recognized by ESMA as a third-country CCP (TC-CCP); 

· ICE Clear Europe is ICE’s London-based clearing house that clears derivatives in several asset classes, including energy, interest rates, equity derivatives and credit default swaps.  ICE Clear Europe obtained its EMIR authorization in 2016 and is primarily supervised by the Bank of England, in close cooperation with the CFTC and Securities and Exchange Commission (SEC);

· ICE Clear Credit clears a global set of credit default swaps on indices, single names and sovereigns and is primarily regulated by the CFTC and SEC.  ICE Clear Credit is also recognized by ESMA as a TC-CCP;

· ICE Clear Netherlands clears European equity derivatives.  ICE Clear Netherlands obtained its EMIR authorization in 2014 and is supervised by De Nederlandsche Bank and the Autoriteit Financiële Markten; 

· ICE Clear Singapore clears Asian derivatives and is overseen by the Monetary Authority of Singapore.  ICE Clear Singapore is also recognized by ESMA as a TC-CCP; and 

· ICE NGX Canada clears North American natural gas and electricity derivatives and is regulated by the Alberta Securities Commission and the CFTC. ICE NGX Canada is also recognized by ESMA as a TC-CCP. 
EMIR 2.2 requires that any TC-CCP determined by ESMA to be systematically important to the EU or its Member States (Tier 2 CCP) to be recognised under Article 25 of EMIR.  In order to be recognised, a Tier 2 CCP must comply with certain EMIR requirements or satisfy compliance with comparable requirements applicable in the TC-CCP’s home country.  To further these goals, ESMA has been requested by the Commission to provide technical advice on: (1) the minimum elements to be assessed for the purposes of ESMA’s assessment of whether a TC-CCP’s compliance with its domestic regulatory requirements may be deemed to satisfy compliance with the EMIR requirements to which a Tier 2 CCP is subject; and (2) the modalities and conditions to carry out the assessment.

ICE understands and supports the European Union’s (EU) policy goals to ensure appropriate supervision of TC-CCPs that are deemed systemically important to the EU. ICE believes that ESMA’s assessment can be based on minimum elements that reference international standards such as CPMI-IOSCO’s Principles for Financial Market Infrastructure (PFMIs). Together with continued cooperation and information-sharing agreements among CCP supervisory authorities, such an approach can provide ESMA with the information and oversight it requires, while leaving the ultimate decision-making in the hands of national regulators to avoid the direct application of EMIR requirements that in some cases will conflict with requirements of a TC-CCP’s domestic regulators. 

ICE believes that the proposals set forth in ESMA’s draft technical advice are unnecessarily granular and establish requirements that go beyond what EMIR 2.2 prescribes.  Specifically, the requirement-by-requirement approach in ESMA’s draft technical advice, where EMIR serves as a “floor or a minimum” for Tier 2 CCPs that already comply with their domestic regulatory frameworks deemed “equivalent” by the Commission, is inconsistent with the concept of an assessment based on comparability.  Instead of a comparability assessment, the draft technical advice directly applies EMIR requirements to any Tier 2 CCP.  Not only is this inconsistent with the Commission’s directive to ESMA in Article 25a, but such an approach may hinder access to global markets by EU clearing members and EU clients because the proposed regime may limit the ability for TC-CCPs to obtain authorization by ESMA from a practical perspective.

ICE suggests that ESMA adopt an outcomes-based comparison approach (as noted in paragraph 24 of the Consultation Paper), rather than a prescriptive, literal requirement-by-requirement assessment (as currently proposed in paragraph 21, Step 2, of the Consultation Paper). An outcomes-based approach would ensure that Tier 2 CCPs that are subject to rules in their home jurisdiction that meet CPMI-IOSCO and other international standards are not determined to be non-comparable on the basis of discrete differences from an EMIR requirement.  An assessment of comparability, as contemplated by EMIR 2.2, accepts that there will be differences between the manner in which a Tier 2 CCP’s domestic regulator achieves international standards and EMIR.  ICE encourages ESMA to benchmark its comparability assessment with regard to compliance with international standards and in particular the PFMIs.
<ESMA_COMMENT_TACC_1>







Questions 

Q1 : Do you agree on the overall approach proposed for ESMA’s assessment for comparable compliance? What other considerations should be reflected in the assessment for comparable compliance?  
<ESMA_QUESTION_TACC_1>
Further to the comments stated in its introduction and in this response, ICE believes that the appropriate approach to assess Tier 2 CCPs for comparable compliance is one that is completed on an outcomes-based approach. The legislative text of EMIR 2.2 allows a Tier 2 CCP to satisfy the requirements to comply with Article 16 and Titles IV and V of EMIR through its compliance with applicable local legal and regulatory requirements, however the Consultation Paper requires direct compliance with the majority of such requirements by requiring such CCP to adopt EMIR as a floor for its practices. Accordingly, the proposed approach under the Consultation Paper effectively rewrites the legislative text of EMIR 2.2 by not providing a framework where comparable compliance can be determined, since a Tier 2 CCP would be required to comply with the majority of EMIR. 

Further, the legislative text on which ESMA has been asked to provide technical advice requires that the European Commission adopt a delegated act that specifies “the minimum elements to be assessed for the purposes (emphasis added)” of determining comparable compliance.  ICE does not believe that this requires or permits direct application of EMIR requirements, as in ESMA’s draft technical advice, which instead identifies minimum provisions of EMIR.  

The Consultation Paper recognizes that prior to any Tier 2 CCP being recognized under EMIR the European Commission must adopt an implementing act determining that the legal and supervisory arrangements under which such CCP complies are equivalent to the requirements under EMIR (i.e., an “equivalence decision”). Thus, the “applicable third country framework” that any Tier 2 CCP submitting a “request that ESMA assess whether in its compliance with [such framework] may be deemed to satisfy compliance with [specified EMIR requirements]” will already be deemed equivalent.  ESMA suggests that the difference between “equivalence” of a third country framework and the CCP’s comparable compliance with EMIR pursuant to rules and supervision under such equivalent framework is a “requirement-by-requirement” review of whether the particular CCP complies with the EMIR requirements, and shall consider if a TC-CCP’s compliance may be satisfied by compliance with its home regulator’s requirements.  By design, this comparability regime affords ESMA wider discretion to determine whether a particular TC-CCP’s compliance is comparable even though an equivalence decision for a particular jurisdiction has already been made. 

Given the pre-condition that a third country framework is equivalent, ICE believes that this “requirement-by-requirement” review is unnecessary and that the assessment of whether a CCP is comparably compliant needs to take the equivalence determination into account.  Absent such a presumption, ESMA’s determination that a Tier 2 CCP’s compliance with the “equivalent” third country framework is somehow not comparable to compliance with EMIR would conflict with the Commission’s equivalence decision.  It is unclear how such a conflict would be resolved.  

ESMA’s approach to comparable compliance in its draft technical advice also deviates from the G20 commitment to an approach of mutual regulatory deference with respect to the cross-border oversight of global derivatives markets.  Approaches of regulatory deference allow local policy-makers to adopt legal and regulatory requirements that are appropriate for the markets they oversee. Policy-makers should maintain the authority to adopt the appropriately tailored legal and regulatory requirements for the markets they regulate and supervise. 

Additionally, ICE welcomes further clarity from ESMA on its approach to supervisory authority over Tier 2 CCPs following a comparable compliance assessment. Paragraph 16 of the Consultation Paper appears to suggest that ESMA would limit its supervisory authority to only those EMIR requirements for which ESMA cannot find a corresponding comparable requirement in the third-country regulatory regime.[footnoteRef:2] However, paragraph 18 of the Consultation Paper states that, regardless of the outcome of the comparable compliance assessment, ESMA retains full supervisory powers over a Tier 2 CCP.[footnoteRef:3]  This apparent conflict is furthered in ESMA’s statements in its Consultation Paper on fees for TC-CCPs under EMIR 2.2 which states, “following the completion of the assessment, the resulting on-going supervisory and administrative effort towards that Tier 2 CCP will be reduced, as it is expected that there will be a greater level of reliance on the compliance with EMIR through the compliance with comparable rules applying to that TC-CCP.”[footnoteRef:4]    [2:  “ESMA’s recognition assessment, and following supervisory activities, should ascertain that the Tier 2 CCP complies with those remaining EMIR requirements which have no corresponding comparable requirements in the third country regulatory framework.” (Emphasis added).]  [3:  “In any case, the fact that ESMA may consider that compliance with certain EMIR requirements is satisfied by the compliance with the comparable requirements applicable in the third country does not limit ESMA’s supervisory powers over the recognized Tier 2 CCP.” (Emphasis added).]  [4:  Paragraph 50, Consultation Paper on ESMA Fees for Third-Country CCPs under EMIR 2.2.] 


Finally, ESMA has not adequately addressed the critical issue around ESMA’s ability to fine a CCP for non-compliance under new Article 25g of EMIR. Article 25g provides that if ESMA determines that a CCP has “intentionally or negligently, committed one of the infringements listed in Annex III,” ESMA has the ability to levy a fine against the CCP. Annex III lists infringements relates to individual client segregation, intra-day margin calls, remuneration policies, capital requirements, margin levels, the holding of assets at CSDs and central bank liquidity requirements. As the EMIR regulations conflict in certain areas with other global regulations, ICE recommends that ESMA provide guidance to TC-CCPs regarding whether a determination by ESMA that a TC-CCP’s home country requirements are comparable can also be relied upon by the TC-CCP to demonstrate that the TC-CCP was not intentionally or negligently committing a related Annex III-listed infringement.  

By way of example, if a TC-CCP regulated by the CFTC employs client segregation procedures as prescribed by the CFTC regulations and the TC-CCP is assessed as comparably compliant by ESMA, it is critical that ESMA confirm that it would not find that this TC-CCP as infringing Article 39(7) by not offering the different levels of segregation on reasonable commercial terms.  ESMA's draft technical advice accepts alternative requirements to individual client segregation as comparable where certain conditions are met.[footnoteRef:5] However, if there is no corresponding comfort from ESMA that a finding of comparable compliance also immunizes the TC-CCP from a finding of infringement of the EMIR client segregation provisions under new Article 25g and Annex III of EMIR 2.2, such comparability assessment is of little value.  Absent such assurance, TC-CCPs might have difficulty obtaining internal board and compliance approvals for allowing access of clearing members or clients based in the EU, even following a determination by ESMA that certain of the CCP’s rules are comparably compliant.   [5:  Please refer to Table 2 of the draft technical advice under Article 39(3),(6) of EMIR.] 


To address these inconsistencies, ESMA should ensure that any exceptions provided under the comparable compliance regime are reflected in the fining regime and should clarify its enforcement intentions, including by giving written undertakings that no enforcement proceedings will be brought or fines will be levied for CCPs acting within the scope of comparability assessments. This issue was highlighted in more detail in the paper on EMIR 2.2 by the Financial Markets Law Committee.[footnoteRef:6]  [6:   E.g. Financial Markets Law Committee.  European Market Infrastructure Regulation: the European Commission’s Legislative Proposal to Amend Procedures for recognition of Third Country Central Counterparties.  July 2018.  http://fmlc.org/wp-content/uploads/2018/09/11697706_2.pdf  See paragraph 3.41 et seq.] 

<ESMA_QUESTION_TACC_1>


Q2 : Do you agree that ESMA should accept a requirement in a third country as comparable to a corresponding requirement under EMIR where it is assessed to be, on an outcome basis, equal or at least as strict or conservative as, the corresponding requirement under EMIR? 
<ESMA_QUESTION_TACC_2>
ICE agrees that ESMA should accept a third country requirement as comparable to a corresponding EMIR requirement where the two requirements are assessed to be comparable on an outcome basis. ICE disagrees, however, that ESMA should impose EMIR requirements as a “floor or minimum” as described in paragraph 25 of the Consultation Paper.  The Consultation Paper states that a TC-CCP must comply with requirements that are equal or at least as strict or conservative as the core provisions described in Table 1, and if this is not the case, a Tier 2 CCP must adopt the core provision as a floor.

In general, ICE agrees that the steps outlined by ESMA in paragraph 21 serve as a starting point for ESMA’s analysis, but could be improved so that the final determinations as to comparability are accurate, proportionate and consistent across CCPs, particularly those CCPs located in the same jurisdiction that apply for TC-CCP authorization. 

Step 1: ICE does not agree that a TC-CCP should include in its request for comparable compliance the mapping of requirements under EMIR and statement of reasons why compliance with its requirements satisfies the corresponding EMIR requirements. Mapping requirements on a paragraph-by-paragraph basis does not allow ESMA to adopt an approach to comparable compliance that is done on an outcomes-basis. ICE instead recommends that the format for a comparable compliance request be broken down by categories of regulatory objectives under EMIR. This would support an outcomes-basis for comparable compliance that still provides for a factual basis of comparability in line with the legislative text of EMIR 2.2. Additionally, ESMA appears to propose that it has discretion on whether to liaise with the relevant regulator of the TC-CCP. Considering the level of complexity involved in the mapping of the EMIR regulation against the legal framework applicable to the TC-CCP in question, ESMA should be required to consult the relevant authorities in the third country throughout the assessment process and especially prior to determining that a TC-CCP is not comparably compliant with respect to any EMIR requirements. This will help ensure that the mappings requested for different CCPs in the same jurisdiction achieve like final determinations as to comparability.   

Step 2: ICE recommends Step 2’s “comparative analysis” be undertaken on an outcomes basis only. The current description of Step 2 set out in paragraph 21 of the Consultation Paper does not refer to an assessment on an outcomes basis and, prima facie, reads as requiring provisions to be literally identical (or minimally to be literally identical with scope to be more prescriptive). This is inconsistent with the text of paragraph 20 which states, “the wording of Article 25a(3) of EMIR suggests that a third country requirement could be accepted as “comparable” even if not identical to the EMIR requirement provided that the third country requirement achieves the regulatory objectives of the EMIR requirement and is not against the Union’s interest as a whole[.]”  This is also inconsistent with the Level One text which states the Commission shall adapt a Delegated Act to specify “(a) the minimum elements to be assessed . . . [and] (b) the modalities and conditions to carry out the assessment.”   Therefore, ICE recommends that ESMA address these inconsistencies in its final advice by providing minimum elements of the regulatory objectives of the applicable EMIR requirements rather than prescribing the requirement-by-requirement review suggested in Step 2. 

Step 3: Alternatively, in the interest of legal certainty, ICE recommends that ESMA remove Step 2 altogether and only rely on Step 3, which ESMA should reword to require an assessment by ESMA as to whether all of the third country requirements are “substantially achieving the regulatory objectives of the corresponding EMIR requirements and effectively reflecting the Union's interest as a whole.”  This solution supports, and is in line with the equivalence decisions ESMA may make on a particular jurisdiction, but is more specific to each applicant TC-CCP, and it also removes the inconsistencies ICE highlights above in Step 2.  With respect to substantially achieving the regulatory objectives of corresponding EMIR requirements, ESMA should clarify, in the interests of legal certainty, how it will assess whether or not the regulatory objectives of EMIR requirements have been achieved.  This is especially important as the existing equivalence assessments already address in some detail the question of whether a third-country regulatory regime achieves the same objectives as EMIR.

Finally, in taking an approach to comparable compliance that is done on an outcomes-basis, it is important to recognize the expertise local regulatory authorities have and rely upon in setting requirements appropriately for the CCPs and broader markets that they oversee. As such, an assessment for comparable compliance should recognize that even where it is completed on an outcomes-basis, requirements may not be equal or at least as strict or conservative between two distinct regulatory regimes. Even where given requirements are not equal or at least as strict or conservative as those under EMIR, it does not imply that such requirements are ineffective or in deviation from internationally agreed upon standards (i.e., PFMIs). In line with the PFMIs, policy-makers appropriately tailor their respective legal and regulatory frameworks to the markets they oversee and the institutions that support them. 
<ESMA_QUESTION_TACC_2>

Q3 : Do you agree that the minimum elements to be specified in the Commission’s delegated act should include the core provisions listed in Table 1? What other considerations should be included as minimum elements of the assessment?
<ESMA_QUESTION_TACC_3>
No, ICE does not agree that the minimum elements to be specified in the European Commission’s delegated act should include the core provisions listed in Table 1. ICE recommends that the core provisions set out in Table 1, if specified in the Commission’s Delegated Act, be drafted in a less prescriptive way and that the overall regulatory objective of each of the provision be assessed instead.  As stated above in ICE’s response to Q1 and Q2, ESMA’s comparable compliance regime appears to mandate a “requirement-by-requirement” assessment which goes well beyond the Level One text which only requires “(a) the minimum elements to be assessed . . . [and] (b) the modalities and conditions to carry out the assessment.”  ESMA’s extrapolation of the requirement-by-requirement review may result in a TC-CCP being unable to demonstrate comparable compliance due to minute/immaterial differences between EMIR and third country domestic legislation and rules, and because of conflicts in law may make it impossible to comply with both EMIR and the third country legislation.

It should be noted that regulatory technical standards and delegated acts are meant to harmonize implementation of legislation in the EU, and they are not to introduce any new policy or legislative objectives. EMIR 2.2 Article 25a(3) provides that the Commission’s Delegated Acts specifying the minimum elements to be assessed for purposes of comparable compliance are “to ensure that the [comparable compliance] assessment […] reflects the regulatory objectives of the requirements set out in Article 16 and Titles IV and V” (emphasis added).  Therefore, if compliance with each of the core provisions specified in Table 1 is required without any ability to take into account the regulatory objectives of the rules, the comparable compliance regime will be excessively strict making it very difficult for any TC-CCP to meet each requirement in practice or without incurring unnecessary costs and resources. 

For example, EMIR requires CCPs to offer both omnibus and individual segregated customer accounts.  However, CFTC Rules only provide for omnibus accounts for futures or "legally segregated, operationally co-mingled" (LSOC) accounts for OTC derivatives.  The applicable provisions of the United States bankruptcy code would not recognise any segregation at a level beyond that provided for under the United States’ laws. In such cases, to require Tier 2 CCPs to adopt the corresponding EMIR requirement as a floor or minimum requirement would expose Tier 2 CCPs to legal risks of a systemic nature, as well as being unreasonable and achieving no positive policy outcome.  In this instance and others, it may be impossible for CCPs to commit to this, since their domestic regulators would likely not allow them to launch accounts whose segregation would not be recognised under domestic law.  In this instance, ESMA should instead apply the Step 3 analysis as set out in paragraph 21 of the Consultation Paper, namely, taking into account whether the third country provision "substantially achieves the regulatory objectives of the corresponding EMIR requirements and effectively reflects the Union's interests as a whole" and applying a more outcomes-based approach.
<ESMA_QUESTION_TACC_3>

Q4 : Do you agree that, where a third country requirement can be on average, but not always, equal or at least as strict or conservative as the core provisions listed in Table 1, it can still be accepted as comparable provided that the Tier 2 CCP adopts the corresponding EMIR requirement as a floor or minimum requirement, through adequate rules, policies and procedures?
<ESMA_QUESTION_TACC_4>
While ICE does not agree with the approach of adopting a comparable compliance framework that designates certain requirements under EMIR as core provisions and that such requirements must be assessed on a requirement-by-requirement basis, to the extent that the European Commission does adopt a delegated act that implements such a framework, ICE believes that where a non-E.U.’s requirement is on average, but not always, equal or at least as strict or conservative it should be accepted as comparable full stop, without having to adopt the corresponding EMIR requirement as a floor.

As stated in ICE’s response to Q3, ICE recommends that the core provisions set out in Table 1, if specified in the Commission’s Delegated Act, be drafted in a less prescriptive way and that the overall regulatory objective of each provision be assessed instead.  As stated above in ICE’s response to Q1, ESMA’s comparable compliance regime appears to mandate a “requirement-by-requirement” assessment which goes well beyond the Level One text which only requires “(a) the minimum elements to be assessed . . . [and] (b) the modalities and conditions to carry out the assessment.”  ESMA’s extrapolation of a requirement-by-requirement review, potentially resulting in the use of EMIR requirements a floor or minimum, may result in a TC-CCP being unable to demonstrate comparable compliance due to minute/immaterial differences between EMIR and third country domestic legislation and rules, and because of conflicts in law may make it impossible to comply with both EMIR and the third country legislation.
<ESMA_QUESTION_TACC_4>

Q5 : Do you agree that, when a third country requirement is similar but not always equal or at least as strict or conservative as, the provisions not included in the minimum elements and listed in Table 2, it can still be considered to be comparable where it substantially achieves the respective regulatory objectives in accordance with the guidance specified in Table 2?
<ESMA_QUESTION_TACC_5>
For the same reasons outlined in ICE’s response to Q3 and Q4, ICE does not agree with the approach of adopting a comparable compliance framework that relies on an assessment that is done on a requirement-by-requirement basis. ICE also does not believe that using a corresponding EMIR requirement as a floor or a minimum is appropriate where a third country requirement is on average, but not always equal or at least as strict or conservative as the core provisions listed in Table 1.  ICE does, however, agree with the proposal in Table 2 whereby ESMA describes its general guidance on how to assess comparability for non-identical provisions.  ICE believes that Table 2 may be missing some crucial areas of CCP regulation that should be addressed to ensure that TC-CCPs can practically meet the rules of its home jurisdiction while still meeting the regulatory objectives of the EMIR requirements.  

One example of this is that while the segregation requirements of Article 39 of EMIR are rightly identified as problematic for TC-CCPs, there is no corresponding carve-out from the related default management requirements of Article 48 of EMIR, some aspects of which, such as the making of “leapfrog” payments in the absence of a United States Bankruptcy Court Order, or facilitating client elections during a self-imposed porting window, are impossible for CCPs domiciled in the United States to comply with (without breaching the United States Bankruptcy Code or exposing the CCP to legal risks of potentially enormous quantum).  

Moreover, there are a host of areas, such as governance issues and the intricate details of margining, in which EMIR represents the most prescriptive and detailed legislative regime globally. While CFTC requirements are very similar in practice and, like EU requirements, are in line with CPMI-IOSCO standards, United States legislation tends to be higher-level and often leaves the detail for regulatory supervisory processes.  However, no carve-out from comparability is supplied in Table 2 in many instances where United States laws are less detailed.  

Finally, there is a risk that the arrangements reached with the United States concerning the margin holding period for cleared accounts[footnoteRef:7] would need to be reopened as a result of ESMA's draft technical advice, which is likely to prove to be highly contentious internationally.   [7:  Commission Implementing Decision (EU) 2017/1857 of 13 October 2017 on the recognition of the legal, supervisory and enforcement arrangements of the United States of America for derivatives transactions supervised by the Commodity Futures Trading Commission as equivalent to certain requirements of Article 11 of Regulation (EU) No 648/2012 of the European Parliament and Council on OTC derivatives, central counterparties and trade repositories. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017D1857&qid=1562234919872&from=EN] 

<ESMA_QUESTION_TACC_5>

Q6 : Do you agree on the modalities and conditions proposed for conducting the assessment for comparable compliance? What other considerations should be included in such modalities and conditions?   
<ESMA_QUESTION_TACC_6>
ICE agrees in general with the modalities to carry out the comparable compliance assessment. Each CCP is unique as to how it complies with its home regulations as well as those regulations of any other jurisdiction to which they provide services, and therefore, the CCP is best placed to articulate that compliance in its TC-CCP application.  In addition, ESMA should further commit to providing TC-CCPs with the opportunity to provide additional information to ESMA, following the original request, if ESMA considers the initial reasoning insufficient to grant comparable compliance.

In furtherance of a clear and transparent process for assessing comparable compliance, ICE recommends that ESMA establish set time limits for responding to a TC-CCP’s request.  This timeline for the comparable compliance assessment of a TC-CCP, as well as ESMA’s final assessment, should be made public on ESMA’s website.  Such transparency will provide the TC-CCP and, more importantly, EU customers with certainty and predictability about the process. 

Further, given the proposed detailed mapping exercise that a Tier 2 CCP may have to prepare for its comparable compliance request, ICE would suggest a 180 day time period for the TC-CCP to submit its reasoned request to ESMA following a communication to it by ESMA of its Tier 2 status. In suggesting 180 days, ICE notes that the writing and analysis of this assessment is likely to take longer and more man-hours than its reading and reviewing by ESMA, which is afforded 180 days to carry out its reviews under this legislation.

Most importantly, a TC-CCP should have a right to appeal any decisions on comparable compliance made by ESMA should a TC-CCP believe that ESMA’s assessment is not accurate.  Finally, a TC-CCP should be able to request a re-assessment of ESMA’s comparable compliance assessment to take into account changes in the third country legislation and rules.
<ESMA_QUESTION_TACC_6>

Q7 : Do you agree that the CCP reasoned request shall include (i) the mapping of the requirements under EMIR for which comparable compliance is requested against the requirements in the third country, whereby each relevant article of EMIR and related RTS (paragraph by paragraph) should be mapped with the corresponding requirement in the third country achieving the same regulatory objective, and (ii) per each mapped requirement, the reason why compliance with a requirement in the third country satisfies the corresponding requirement under EMIR?
<ESMA_QUESTION_TACC_7>
ICE does not agree that a TC-CCP that has been designated systemically important to the EU should include in its request for comparable compliance: i) the mapping of the requirements under EMIR for which comparable compliance is requested against its requirements, whereby each relevant article of EMIR and related RTS (paragraph-by-paragraph) should be mapped with its corresponding requirement achieving the same regulatory objective; or ii) per each mapped requirement, the reason why compliance with its relevant requirement satisfies the corresponding requirement under EMIR. 

Mapping requirements on a paragraph-by-paragraph basis does not allow ESMA to adopt an approach to comparable compliance that is done on an outcomes-basis. ICE instead recommends that a format for a comparable compliance request instead be broken down by categories of regulatory objectives under EMIR. This would support an outcomes-basis for comparable compliance that still provides for a factual basis of comparability in line with the legislative text of EMIR 2.2.
<ESMA_QUESTION_TACC_7>

Q8 : Do you agree that ESMA may also request the CCP to include in its reasoned request (i) an opinion of the third country supervisory authority on the accuracy of the representation of the requirements applying in the third country, (ii) where necessary, a certified translation of relevant requirements in the third country, and (iii) a legal opinion confirming the accuracy of the mapping provided?
<ESMA_QUESTION_TACC_8>
ICE agrees in principle with the idea that a TC-CCP as well as ESMA should be able to solicit the assistance of its home supervisory authority to help demonstrate comparable compliance of third country domestic legislation with the EMIR requirements. However, ICE remains doubtful that a domestic supervisory authority will be able or willing to certify the accuracy of the representation of the requirements. Such a certification might pose significant legal and resource challenges for the home supervisory authority, and would require in-depth knowledge of EMIR Level One as well as EMIR Level Two measures by the home supervisory authority. 

Further, any requirement that mandates that a TC-CCP comparable compliance request must include the domestic supervisory authority opinion before the submission to ESMA might delay the application process considerably. Therefore, ICE would argue for a more pragmatic approach in which ESMA contacts the home supervisory authority directly with any questions about the TC-CCP comparable compliance request. 

ICE agrees with the proposal to include translations of documents that are not in English.

ICE disagrees with the requirement for a formal legal opinion.  Instead, ICE recommends that ESMA require TC-CCPs to provide a confirmatory statement concerning the level and kind of legal review that has taken place (e.g. review of the document by named qualified internal or external counsel) by the relevant individual or law firm, which should be named in documents accompanying the application.  This type of confirmatory statement would be consistent, for example, with the requirements in practice of the UK’s Financial Conduct Authority in relation to comparative legal analyses required in connection with assessments under UK laws for third country CCPs that predate EMIR, which were to obtain such a statement (but not a formal legal opinion).  It should be noted that a formal legal opinion typically covers issues such as enforceability, choice of law, jurisdiction of enforcement or due execution, and does not cover the type of analysis contemplated by the comparative compliance assessment. 
<ESMA_QUESTION_TACC_8>

Q9 : Do you agree on the cost benefit analysis annexed to the draft technical advice? Are there other considerations to be reflected in the cost benefit analysis?
<ESMA_QUESTION_TACC_9>
ICE urges ESMA to consider the actual cost for a TC-CCP to undergo a tiering assessment by ESMA and a comparable compliance assessment.  If the tiering process and comparable compliance assessment become too burdensome and costly for TC-CCPs, the new regime might actually discourage and disincentivize TC-CCPs from seeking recognition from ESMA, and thereby ultimately reducing the choice of EU customers and limiting their access to global clearing markets. 
<ESMA_QUESTION_TACC_9>
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