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Consultation Paper 
Guidelines on standardised procedures and messaging protocols used between investment firms and their professional clients under Article 6(2) of CSDR	



Responding to this paper 
ESMA invites comments on all matters in this paper and in particular on the specific questions summarised in Annex 1. Comments are most helpful if they:
1. respond to the question stated;
2. indicate the specific question to which the comment relates;
3. contain a clear rationale; and
4. describe any alternatives ESMA should consider.
ESMA will consider all comments received by 20 February 2019. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 

Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
1. Insert your responses to the questions in the Consultation Paper in the present response form. 

2. Please do not remove tags of the type <ESMA_QUESTION_CSDR_1>. Your response to each question has to be framed by the two tags corresponding to the question.

3. If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.

4. When you have drafted your response, name your response form according to the following convention: ESMA_CSDR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_CSDR_ABCD_RESPONSEFORM.
5. Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Securitisation Repositories Application Requirements”).
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
The collection of confidential responses is without prejudice to the scope of Regulation (EC) No 1049/2001[footnoteRef:2]. Possible requests for access to documents will be dealt in compliance with the requirements and obligations laid down in Regulation (EC) No 1049/2001. [2:  Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents , (OJ L 145, 31.5.2001, p. 43–48)] 

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading Legal Notice
Who should read this paper
All interested stakeholders are invited to respond to this consultation. In particular, this paper may be specifically of interest to investment firms and professional clients as referred to in Article 6 of Regulation (EU) No 909/2014[footnoteRef:3](CSDR). [3:  Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on improving securities settlement in the European Union and on central securities depositories and amending Directive 98/26/EC and 2014/65/EU and Regulation (EU) No 236/2012 (OJ L 257, 28.8.2014, p. 1-72).] 
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	Name of the company / organisation
	Die Deutsche Kreditwirtschaft – German Banking Industry Committee
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Germany




Introduction
Please make your introductory comments below, if any
<ESMA_COMMENT_CSDR_1>
The German Banking Industry Committee (GBIC) is the joint committee operated by the central associations of the German banking industry. These associations are the Bundesverband der Deutschen Volksbanken und Raiffeisenbanken (BVR), for the cooperative banks, the Bundesverband deutscher Banken (BdB), for the private commercial banks, the Bundesverband Öffentlicher Banken Deutschlands (VÖB), for the public-sector banks, the Deutscher Sparkassen- und Giroverband (DSGV), for the savings banks finance group, and the Verband deutscher Pfandbriefbanken (vdp), for the Pfandbrief banks. Collectively, they represent more than 1,700 banks.
GBIC warmly welcomes the proposed guidelines and clarifications given therein. We appreciate ESMA’s objective of ensuring that investment firms and their professional clients have all the information necessary to settle transactions on the business day of the trade in order to contribute to the early settlement of transactions and to the reduction of settlement fails while avoiding unnecessary costs for CSDs and their participants.
Although we believe that ESMA has prepared the guidelines carefully on the basis of common processes and in accordance with established EU requirements, we would like to draw attention to a few passages where the wording is unfortunate and may give rise to misinterpretation. Please see our replies to Q 3 and Q 7 for details.
<ESMA_COMMENT_CSDR_1>











Summary of questions 
1. : Do you have any additional comments or suggestions regarding the proposed guideline? Please provide arguments supporting your comments and suggestions.
<ESMA_QUESTION_CSDR_1>
GBIC has no additional comments or suggestions. We welcome the clarifications made.
<ESMA_QUESTION_CSDR_1>

1. : Do you have any additional comments or suggestions regarding the proposed guideline? Please provide arguments supporting your comments and suggestions.
<ESMA_QUESTION_CSDR_2>
GBIC has no additional comments or suggestions. We welcome the clarifications made, particularly regarding the types of financial instruments (Art. 5 of the CSDR) and the intended place of settlement (EU CSD).
<ESMA_QUESTION_CSDR_2>

1. : Do you agree with the workflow described here? Should other steps be recommended? If so, please specify.
<ESMA_QUESTION_CSDR_3>
GBIC generally agrees with the workflow described. We believe, however, that certain other established workflows should also be taken into account. It is true that ESMA makes it clear in (i) the executive summary of the consultation paper (CP), (ii) the background description (2.1 of the CP) and (iii) the description of the purpose (3.3 of the CP) that, if an allocation is made, the message should contain all the information needed to settle the transaction in order to expedite settlement and reduce potential settlement fails. Some uncertainty emerges, however, about whether some established confirmation processes might need to be changed because a “written confirmation” is required.
We would like to point out that it is common practice to accept equivalents to the written form. This is also acknowledged by supervisory authorities. Guideline 4 and paras 26 to 28 seem to address this issue. We would nevertheless welcome a more explicit clarification that the use of a durable medium (including electronic communication) is sufficient to meet the requirement for a written allocation or confirmation.
Furthermore, it is common market practice that written allocations and client confirmations can be dispensed with if the settlement process, including allocation details, is agreed on contractually in advance (e.g. in a master agreement) and all relevant settlement details are already included in standing settlement instructions (SSIs). This practice ensures that all the information needed for settlement is available and renders additional allocations and confirmations superfluous. We would therefore appreciate it if ESMA made it clear in Guideline 3 that such workflows can continue to be applied. 
It would be helpful if ESMA were to explicitly acknowledge that existing processes are considered compliant with Guideline 3 and do not need to be adapted if it is ensured that all necessary settlement details are available on the business day of the trade.
<ESMA_QUESTION_CSDR_3>

1. : 
(a) Do you have any additional comments or suggestions regarding the proposed guideline? Please provide arguments supporting your comments and suggestions.
<ESMA_QUESTION_CSDR_4a>
Please see our reply to Q3. We would welcome a more explicit clarification that the use of a durable medium (including electronic communication) is sufficient for the purpose of a written allocation or confirmation.
<ESMA_QUESTION_CSDR_4a>

(b) Do you see a need to develop a template for written allocation and confirmations not sent electronically?
<ESMA_QUESTION_CSDR_4b>
No.
<ESMA_QUESTION_CSDR_4b>

1. : Is any clarification needed in respect of the content of certain items? If so, please indicate. For instance, should the information to be communicated under fields (f) “trade price of the financial instrument” or (i) “total amount of cash that is to be delivered or received”, or any other field be further specified?
<ESMA_QUESTION_CSDR_5>
No further clarification is needed.
<ESMA_QUESTION_CSDR_5>

1. : Do you believe any additional information should be required by the investment firm for facilitating the settlement of the transaction? If so, please specify.
<ESMA_QUESTION_CSDR_6>
No.
<ESMA_QUESTION_CSDR_6>

1. : Do you have any additional comments or suggestions regarding the proposed guideline? Please provide arguments supporting your comments and suggestions.
<ESMA_QUESTION_CSDR_7>
GBIC assumes that para 32 refers to the MiFID II cost transparency obligations and is not intended to enable clients to reject a trade that has already been executed and is awaiting settlement. The wording of paras 31 and 32 is potentially misleading, however. The information on the final price is to be provided “at the latest when acknowledging receipt of its client’s allocation”. Although the wording is strictly speaking correct, the necessary information is actually provided far earlier in practice. According to MiFID II requirements, the information should form part of the execution notice and not be given when acknowledging receipt of the client’s allocation. Guideline 5, however, states “the investment firm should provide its professional client with the final price of the transaction by the time the client confirms the terms of the transaction to the investment firm.” It would be helpful if ESMA could clarify that the information referred to in para 32 is the information in accordance with MiFID II cost transparency obligations.
[bookmark: _GoBack]<ESMA_QUESTION_CSDR_7>

1. : Do you have any additional comments or suggestions regarding the proposed guideline? Please provide arguments supporting your comments and suggestions.
<ESMA_QUESTION_CSDR_8>
No.
<ESMA_QUESTION_CSDR_8>
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