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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites responses to the questions set out throughout its Consultation Paper on Guidelines on risk factors under the Prospectus Regulation. Responses are most helpful if they:

· respond to the question stated;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all responses received by 05 October 2018.
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESMA_QUESTION_GRF_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESMA_GRF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_GRF_ABCD_RESPONSEFORM.
· Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Guidelines on risk factors under the Prospectus Regulation”).
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly indicate by ticking the appropriate checkbox on the website submission page if you do not wish your contribution to be publicly disclosed. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading “Data protection”.
Who should read the Consultation Paper
This Consultation Paper may be of particular interest to investors, issuers, including issuers already admitted to trading on a regulated market or on a multilateral trading facility, offerors or persons asking for admission to trading on a regulated market as well as to any market participant who is affected by the new Prospectus Regulation.

General information about respondent

	Name of the company / organisation
	CNMV Advisory Committee
	Activity
	Government, Regulatory and Enforcement

	Are you representing an association?
	☐
	Country/Region
	Spain


Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_GRF_1>
The Advisory Committee of the CNMV has been set by the Spanish Securities Market Law as the consultative body of the CNMV. This Committee is composed by market participants (members of secondary markets, issuers, retail investors, intermediaries, the collective investment industry, etc) and its opinions are independent from those of the CNMV. 
<ESMA_COMMENT_GRF_1>
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Specificity
Q1 : Do you agree with the suggested draft guidelines on specificity? If not, please provide your reasoning. 
<ESMA_QUESTION_GRF_1>
Yes. In general terms we agree with the content of the Guideline, however, we think that it would be worthy to mention that the simple fact that the prospectus of issuers from the same activity sector and/or related to the same type of securities contain similar risk factors should not be considered by itself as a ‘boiler-plate’ disclosure when there is a clear and direct link between the described risk and the issuer/guarantor  and/or the securities
<ESMA_QUESTION_GRF_1>

Materiality
Q2 : Do you agree with the suggested draft guideline 3? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_2>
Yes. In general terms we agree with the content of the Guideline, however, it should be analysed whether it is appropriate to define the materiality concept for  the risk factors assessment by a cross-reference to the IFRS conceptual framework. 
In this regard, art. 16.1 of the Prospectus Regulation describes the materiality concept for the risk factors assessment on the following terms: “When drawing up the prospectus, the issuer, the offeror or the person asking for admission to trading on a regulated market shall assess the materiality of the risk factors based on the probability of their occurrence and the expected magnitude of their negative impact.”
The relevance of the risk factors in the prospectus framework should be analysed on the basis of the criteria established by the legislator on art. 16.1 and not under the conceptual framework of another Regulation.
In the context of a Guideline, a different solution would amount to overstep the level one mandate. <ESMA_QUESTION_GRF_2>

Q3 : Do you agree with the suggested draft guideline 4 on quantitative information? If not, please provide your reasoning. 
<ESMA_QUESTION_GRF_3>
In general terms we agree with the content of the Guideline, but not with the explanatory text suggesting the need to disclose quantitative information when it is available. The disclosure of that kind of information is not a requirements under the level 1 and may raise significant concerns about the responsibility of the issuers in the cases where those quantitative elements results to be inaccurate or incomplete. <ESMA_QUESTION_GRF_3>

Q4 : Do you agree with the suggested draft guideline 5 on mitigating language? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_4>
We totally agree with the proposed Guideline that the use of mitigating language which could limit the perception of the risk factors must be avoided. However, we do not agree with the explanation that qualifies the risk management techniques descriptions as mitigating language. The tools and techniques used by the issuer in order to reduce the company exposure to certain risks can not be qualified as mitigating language, on the contrary these explanations must be included to make it clear the real materiality of the relevant risk.
Therefore, we suggest adding the following statement in the explanatory text following draft guideline 5: « Any description of the measures and/or policies in place to prevent, manage and/or monitor the risks identified, should not be considered mitigating language. ».
<ESMA_QUESTION_GRF_4>

Corroboration
Q5 : Do you agree with the suggested draft guideline 6 on corroboration of specificity and materiality? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_5>
[Yes. In general terms we agree with the content of the Guideline, however, we think that the corroboration explanation may also include an specific cross-reference  to the consistency scrutiny criteria on the RTS Draft about scrutiny and approval of the prospectus. In this regards Article A of the said RTS draft about Criteria for scrutiny of the draft prospectus and criteria for review of the draft universal registration document and amendments thereto… establishes the following technical standard “3. When scrutinizing or reviewing the consistency of the information given in the draft prospectus, the competent authority shall consider whether the draft prospectus Is free of material discrepancies between the different pieces of information provided in the draft prospectus, including any information incorporated by reference. To this end, the competent authority shall consider in particular whether the draft prospectus, meets the following criteria: (a) Any material and specific risks disclosed elsewhere in the draft prospectus are included in the risk factors section…  ]
<ESMA_QUESTION_GRF_5>


Presentation of risk factors across categories 

Q6 : Do you agree with the suggested draft guidelines on Presentation of risk factors across categories? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_6>
Yes. In general terms we agree with the draft guidelines 7, 8, 9 and 10 regarding the presentation of risks factors across categories. 
Art.16 of the Prospectus regulation establishes that risk factors shall be presented in a limited number of categories depending on their nature and that most material risk factors shall be mentioned first.
In this regard  we think that the Guideline proposed categories are a good example of the kind of categories that we will find in many draft prospectuses, however, taking into account that the  purpose of this categorization is the , that is, the improvement of the comprehensibility the flexibility in the determination of the categories on  each particular case is basic. Companies should be able to determine themselves what categories are best relevant for them.
As regards the presentation of the most material risk factors in each category, we would like to insist on the fact that there should not be any ranking of the risk factors whether most material or not: the most material risk factors must be presented first in each category according to article 16 of the Prospectus Regulation but must not be ranked in order of their materiality.
We are suggesting some amendments to draft guideline 7 to clarify this: « In accordance with Article 16 of the Prospectus Regulation, the most material risk factors must be presented first in each category. It is not mandatory to rank risk factors within each category in order of their materiality. »]
<ESMA_QUESTION_GRF_6>

Q7 : Do you agree with that the number of categories to be included in a risk factor section, should not usually exceed 10? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_7>
Having in mind that one of the objectives of the new Prospectus Regulation was to reduce the number of pages of these documents in order to improve the “fit for purpose”. That is, allow the investor to take an informed decision, and avoid the incorporation of many pieces of irrelevant information, the limitation of the number of categories in art. 16 goes on the right direction.
However, as we mentioned on the answer to the question 6 above, we should keep in mind that the main purpose of the categorization is to improve the compressibility so any departure from that reference should not be considered by itself a breach of the “limited” number of categories  principle established on art. 16]
<ESMA_QUESTION_GRF_7>

Focused/concise risk factors

Q8 : Do you agree with the suggested draft guidelines on focused/concise risk factors? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_8>
We agree with  the need to disclose the risk factors in a concise manner, however, it should also be mention that this is not a question of size only but of the complexity of the relevant securities and issuer activity.
<ESMA_QUESTION_GRF_8>

Summary

Q9 : Do you agree with the suggested draft guideline on risk factors in the summary? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_9>
We agree with draft guideline 12.
<ESMA_QUESTION_GRF_9>

General

Q10 : Do you agree with the proposed draft guidelines? Have you any further suggestions with regard to draft guidelines addressing a particular section or the guidelines in general?
<ESMA_QUESTION_GRF_10>
The approval of a prospectus is defined by the Prospectus Regulation as “the positive act at the outcome of the scrutiny by the home Member State’s competent authority of the completeness, the consistency and the comprehensibility of the information given in the prospectus”.
At the end of the day, and after having reviewed the entire prospectus, competent authorities are sole responsible for deciding whether the prospectus should be approved or not. We consider thus that it is inappropriate, in a “level 3” measures, to recommend to competent authorities to refuse the approval of a prospectus. 
Therefore, and regarding more specifically draft guidelines 2, 3, 6 and 7, we consider that the sentence starting with “The competent authority should not approve a prospectus where…” should be deleted.
<ESMA_QUESTION_GRF_10>

Q11 : Do you believe that market participants will bear any additional cost as an indirect effect of the suggested draft guidelines? If yes, please indicate the nature of such costs and provide an estimation.
<ESMA_QUESTION_GRF_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_GRF_11>
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