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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites responses to the questions set out throughout its Consultation Paper on Guidelines on risk factors under the Prospectus Regulation. Responses are most helpful if they:

· respond to the question stated;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all responses received by 05 October 2018.
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESMA_QUESTION_GRF_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESMA_GRF_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_GRF_ABCD_RESPONSEFORM.
· Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Guidelines on risk factors under the Prospectus Regulation”).
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly indicate by ticking the appropriate checkbox on the website submission page if you do not wish your contribution to be publicly disclosed. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection
Information on data protection can be found at www.esma.europa.eu under the heading “Data protection”.
Who should read the Consultation Paper
This Consultation Paper may be of particular interest to investors, issuers, including issuers already admitted to trading on a regulated market or on a multilateral trading facility, offerors or persons asking for admission to trading on a regulated market as well as to any market participant who is affected by the new Prospectus Regulation.

General information about respondent

	Name of the company / organisation
	European Savings and Retail Banking Group
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Europe


Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_GRF_1>
TYPE YOUR TEXT HERE
<ESMA_COMMENT_GRF_1>







Specificity
Q1 : Do you agree with the suggested draft guidelines on specificity? If not, please provide your reasoning. 
<ESMA_QUESTION_GRF_1>
We do agree with ESMA’s general approach on specificity and, in particular, with the limitation of the inclusion of generic and boiler-plate risk factors.

Notwithstanding the above, we consider that the following considerations should be taken into account by ESMA regarding Guidelines 1 and 2 and their respective explanatory texts.

· Paragraph 1 after Guideline 1: We agree with ESMA that the specificity related to the issuer/guarantor may depend basically on the type of entity, however the size of the entity should also be taken into consideration. The “specificity exercise” will be for sure strongly affected by the size of the entity. The level of detail shown in the examples of disclosures that illustrate the specificity contained in the draft guidelines could be unachievable for a large entity with many activities and with presence in many jurisdictions, therefore competent authorities should also bear in mind the size of entities when they carry out their review of the risk factors and take into consideration the difficulties that large (or complex) entities may face when drafting the risk factors. The above should not be read in any case as a release for large companies to include risk factor which are not specific for the issuer, but simply as factor that competent authorities should also bear in mind in order to avoid competent authorities obstructing the approval process of a prospectus on the grounds of a lack of specificity.

· Paragraph 3 after Guidelines 1: Even though we understand the ultimate purpose of this paragraph, we consider that it should be clarified to reflect the following idea. Consistency between prospectuses published by the same issuer should not been seen negative per se. For instance, for those issuers with more than one base prospectus registered with different competent authorities, the consistency between the risk factors included in each base prospectus should be seen as positive (provided always that the risk factors included are still relevant and specific for such issuer). This would allow an issuer to approach different investors (under different prospectuses) with the same level of disclosure, so that the whole issuer’s investors base has been informed about the same risk factors of the issuer. Therefore, competent authorities should not automatically request an issuer to amend the risk factors based only on the fact that such risk factors have also been included and drafted in the same way in a previous prospectus of the issuer. 

· In addition to the consistency argument concerning the various prospectuses of an issuer, the issue of consistency with the risk report in financial reporting needs to be addressed (in addition to our answer under Q10). ESMA states that risk factors should not simply be copied from other documents if they are not relevant to the issuer, i.e. not specific. However, ESMA cannot and should not infer from this that a 1:1 adoption of issuer-related risk factors from financial reporting is an indication of unspecific risk indications. Rather, it should be assumed that the issuer-related risks shown in the context of financial reporting are specific and material to the respective issuer and that it must therefore be possible to include them in the prospectuses, possibly with appropriate categorisation and valuation.

· As far as consistency between the individual prospectuses is concerned, it can be stated that the inclusion of the same issuer-related risk factors in different bond prospectuses of an issuer can not only be viewed positively (as already mentioned in Bullet 2), but is even necessary: There are no reasons and it is also not possible to explain to investors why different bond prospectuses of the same issuer, which are approved at about the same time due to the product diversity of the issuer, should contain different issuer risks.  Rather, uniformity in this respect is also required due to the prospectus liability of the issuers.  It is precisely because different national authorities may approve prospectuses of the same issuer that the issuer must have sufficient room for manoeuvre to achieve this uniformity.  This should not be affected by different views or even intervention in the presentation of risk by national authorities

Finally, and as a general comment applicable to all guidelines, we consider that the draft guidelines explicitly grant the competent authorities with a great degree of discretion in order to request amendments, to challenge the inclusion of risk factors and to not approve prospectuses.  Please find our considerations to this topic in the answer to Q10.
<ESMA_QUESTION_GRF_1>

Materiality
Q2 : Do you agree with the suggested draft guideline 3? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_2>
We agree with the principle that only material risk factors should be included in a (base) prospectus. However, we would like to raise our concern that the proposed guideline empowers the relevant competent authority to determine which risk factors constitute “material” risk factors and which not. This assessment should in our view be made solely by the issuer.

Shifting the determination of what constitutes a "material" risk factor to individual national competent authorities is particularly problematic with regard to the fact that there is currently no common prospectus liability regime applicable across the EU and that prospectus liability is determined at a national level. Accordingly, there is a risk that the national competent authority in one Member State determines that a risk factor is not sufficiently material and the issuer of the relevant securities excludes such risk factor from its (base) prospectus – and that, subsequently, the issuer incurs prospectus liability in another Member State where the national competent authority subsequently takes a different view.

In order to avoid the above, we propose that the guideline be clarified to the extent that competent authorities explain to the issuer the rationale behind its opinion and give the issuer the possibility to argue.

Moreover, before the competent authority makes a final decision an additional step should be included in order to allow the issuer to express its opinion and defend its position before the competent authority.

Furthermore, we consider that any exchange of opinions between the issuer and the competent authority and any requests by the competent authority on the matters above should be filed in the prospectus approval process records to appropriately document the “elaborating process” of the risk factors. 

Please note that the above opinion is extensible to all guidelines where applicable.

Finally, in our view, it should be clarified that competent authorities have to take relevant national prospectus liability regimes into account for their assessment of materiality. This requirement should not only cover prospectus liability in the country of the respective competent authority itself, but also the regimes of all other countries in which investors could base prospectus liability claims upon. Otherwise, due to the current lack of harmonization between the requirements under the Prospectus Regulation and these regimes, issuers could be exposed to legal risk.
<ESMA_QUESTION_GRF_2>

Q3 : Do you agree with the suggested draft guideline 4 on quantitative information? If not, please provide your reasoning. 
<ESMA_QUESTION_GRF_3>
We welcome that ESMA has made clear that persons responsible for the prospectus are not obliged to provide a scaled ranking of risk factors according to their materiality, thus remaining at the discretion of the persons responsible to include or not such scale (in line with Art. 16.1 of the Prospectus Regulation).

Notwithstanding the foregoing, against the background of Art. 16.1 as the relevant primary legislation, we consider that the disclosure of quantitative information, in order to illustrate the potential negative impact of a risk factor, should be included in a risk factor not only subject to “an availability factor”, but taking also into account other factors which may be material for the persons responsible of drawing up the prospectus. Art 16.1 provides that the issuer or other person responsible for drawing up a (base) prospectus is responsible to assess the materiality of the risk based on certain quantitative measures, but that such materiality "may also" be disclosed using a qualitative scale. Therefore, the Prospectus Regulation leaves it open whether the materiality of risk factors should be disclosed on a quantitative or qualitative basis.

In this regard, we suggest that the “availability factor” is replaced by an “appropriateness factor”, which should be assessed solely by the issuer. There may be circumstances where quantitative information is available but the persons responsible consider that its disclosure is not appropriate (for example (i) if the persons responsible believe that the level of certainty or accuracy of the quantitative information is not adequate for its inclusion in a prospectus or (ii) if the persons responsible do not want to give such information due to the possibility that the expected negative impact may vary depending on the circumstances).
<ESMA_QUESTION_GRF_3>

Q4 : Do you agree with the suggested draft guideline 5 on mitigating language? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_4>
We agree with ESMA that mitigating language should not be included if it renders the relevant risk factor immaterial. However, we believe that the inclusion of certain language to state that the issuer has adopted some practices/policies to reduce a relevant risk should not be automatically considered a mitigating language.

The example of "Mitigating Language" chosen in the guidelines seems unfortunate and even misleading to us. This is because it points out that the risk can still be realised despite protective mechanisms being in place. This type of description should continue to be possible and a different example should be chosen. Alternatively, we suggest any example to be omitted from the final Guidelines.

In addition, the guideline itself should be adapted and the requirement to remove such mitigating language be deleted.
<ESMA_QUESTION_GRF_4>

Corroboration
Q5 : Do you agree with the suggested draft guideline 6 on corroboration of specificity and materiality? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_5>
As a general remark, we consider guideline 6 to be critical. The competent authority might block the inclusion of risks or, in the worst case, significantly delay the approval of the prospectus, although the risk factors included in the prospectus, have already been evaluated to be material and specific. This is especially true with base prospectuses.

If the competent authority finds a risk factor to be not corroborating with the rest of the prospectus, not the risk factor should be amended or blocked but rather the securities note should be amended. 

Therefore, in our view, guideline 6 should be removed from the risk guidelines completely as these guidelines should only contain details relating to the risk factors.

 Additionally, the application of this requirement in case of multi-product base prospectuses should be explicitly taken into account. It should be absolutely clear corroboration with respect to any risk factor should occur by reference to the entire product universe under the relevant (base) prospectus. Even where a risk factor is only relevant for one potential issuance under the base prospectus product, it can be included in the base prospectus.

This should be taken as a general principle and also be applied to other guidelines where relevant.
<ESMA_QUESTION_GRF_5>


Presentation of risk factors across categories 

Q6 : Do you agree with the suggested draft guidelines on Presentation of risk factors across categories? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_6>
In connection with guideline 7, we agree with ESMA’s suggested draft. However, please see our response to question 2 which is also extensible to this question. Furthermore, we welcome that ESMA has made clear that it is not mandatory that all risk factors within each category are ranked in order of their materiality.

Regarding guideline 8, we agree with the suggested draft.
<ESMA_QUESTION_GRF_6>

Q7 : Do you agree with that the number of categories to be included in a risk factor section, should not usually exceed 10? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_7>
It should be made clear that the mentioned limitation of 10 should serve as an indication only. The actually number of categories should be decided on a case by case basis. This is especially important for base prospectuses. 

Moreover it should be clarified, that this indication applies only to the number of categories and not to the relevant risk factors that can be included in each of those categories..

Finally, we believe that the use of sub-categories can also be justified on the basis of ensuring comprehensibility for investors of the information included in the risk factors section (not only on the basis of the particular type of the prospectus).

In addition, we would like to point out that the principles which apply for the presentation of risk factors across categories, are not always fully transferable to the sub-categories and therefore these principles should not apply to sub-categories.
<ESMA_QUESTION_GRF_7>

Focused/concise risk factors

Q8 : Do you agree with the suggested draft guidelines on focused/concise risk factors? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_8>
Please see our response to question 2, which is also extensible to this question.

Apart from the above, we agree that the presentation of risk factors in a concise form is important.
<ESMA_QUESTION_GRF_8>

Summary

Q9 : Do you agree with the suggested draft guideline on risk factors in the summary? If not, please provide your reasoning.
<ESMA_QUESTION_GRF_9>
ESMA should expressly clarify in its guidelines with respect to the presentation of risk factors in the summary that issuers should have discretion as to how they determine and present the most material risk factors. 

The requirements about (sub-)categorisation or ordering on the base of perceived materiality should not apply here.
<ESMA_QUESTION_GRF_9>

General

Q10 : Do you agree with the proposed draft guidelines? Have you any further suggestions with regard to draft guidelines addressing a particular section or the guidelines in general?
<ESMA_QUESTION_GRF_10>
As a general comment applicable to all guidelines, we consider that the draft guidelines explicitly grant the competent authorities with a great degree of discretion in order to request amendments, to challenge the inclusion of risk factors and to not approve prospectuses. Such level of “subjective” discretion could ultimately lead to forum shopping and to an increase in the requirements for accessing the capital markets, which would discourage medium sized companies to explore this way for financing.

It should be taken into account that according to article 16 of the Prospectus Regulation, issuers are responsible, when drawing up the prospectus, for assessing the risk factors to be included in the prospectus. Therefore, there must be a balance between the competent authorities powers and the own criteria of persons responsible for drawing up the prospectus in order to not jeopardize how issuers consider appropriate to disclose their risks and business. As a result, issuers must retain the final decision on risk representation. This is particularly appropriate because they are also liable to investors for the content.  

Finally, we would like to point out that issuers must ensure that the risk presentation in the prospectus is consistent with the underlying financial reporting and the presentation of risks therein. This affects other rules, such as the possible inclusion of financial reporting in the prospectus by reference.
<ESMA_QUESTION_GRF_10>

Q11 : Do you believe that market participants will bear any additional cost as an indirect effect of the suggested draft guidelines? If yes, please indicate the nature of such costs and provide an estimation.
<ESMA_QUESTION_GRF_11>
Depending on the application of the guidelines and the answers expected from the authorities during the approval process, considerable additional costs may arise:
· Additional involvement of third parties may be required, e.g. auditors (if adjustments to the financial information are required and no consistent presentation is permitted).
· A considerably higher number of prospectuses may be required as a result.
[bookmark: _GoBack]If applicable, issue stops with consequences for fund/liquidity and worse conditions (e.g. LoC date is postponed due to discussions) <ESMA_QUESTION_GRF_11>
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