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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites responses to the questions set out throughout its Consultation Paper (ESMA70-156-357) proposing amendments to Commission Delegated Regulation (EU) 2017/588 (RTS 11). Responses are most helpful if they:
Q1 respond to the question stated;
Q2 contain a clear rationale; and
Q3 describe any alternatives ESMA should consider.
ESMA will consider all responses received by 7 September 2018.
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
Q4 Insert your responses to the questions in the Consultation Paper in the present response form. 
Q5 Please do not remove tags of the type <ESMA_QUESTION_ACDR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
Q6 If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
Q7 When you have drafted your response, name your response form according to the following convention: ESMA_PE_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_ACDR_ABCD_RESPONSEFORM.
Q8 Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on Securitisation Repositories Application Requirements”).
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly indicate by ticking the appropriate checkbox on the website submission page if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading “Data protection”.
Who should read the Consultation Paper
All interested stakeholders are invited to respond to this consultation paper. This consultation paper is primarily of interest to trading venues offering trading in equity instruments but responses are also sought from any other market participant which might be impacted by the proposals contained in this document including investment firms, trade associations and industry bodies, as well as institutional and retail investors. 

General information about respondent

	Name of the company / organisation
	Baden-Württembergische Wertpapierbörse GmbH
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Germany


Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ACDR_1>
Boerse Stuttgart is one of Europe's leading stock exchange organisations for private investors. It is organized as a regulated market, ensuring safety and effectiveness in trading. With the European Warrant Exchange, known by its abbreviated name of Euwax, it is also Europe's most attractive trading place for leverage and investment products. 
Boerse Stuttgart owes its premier position to the ongoing enhancement of its product portfolio and its customer-friendly, one-stop-shop approach. Alongside leverage and investment products, investors can trade equities, bonds, investment fund units, and participation certificates. Trading is safe, fast, simple, and extremely efficient. Today, Boerse Stuttgart is Germany's leading player in the field of intermediary-based stock exchange trading. Especially in regards to corporate bonds and investment fund units, Boerse Stuttgart leads the German market. 

Baden-Württembergische Wertpapierbörse GmbH is registered in the European Union Transparency Register with number 31885693900-95 

Summary Boerse Stuttgart response
Boerse Stuttgart welcomes the ESMA initiative to amend RTS 11 to account for trading activity of third country instruments outside the Union. We consider that option d) may strike a reasonable balance between the regulatory objectives of harmonising tick sizes for non-EU shares across the EU, avoiding competitive distortions between the EU and third countries, as well as within the EU, and establishing a workable and efficient process. However, we consider that targeted amendments to this option are required to effectively deliver on these objectives. 

In our response, Boerse Stuttgart therefore suggest modifications to option d) with regard to: 
•	the scope of third country instruments, 
•	data collection, and 
•	the process for coordination and information between regulators. 

In order to maintain a level playing field between EU and non-EU venues, Boerse Stuttgart supports that where the main pool of liquidity is located in third countries following the EU tick size regime, NCAs and trading venues in the Union should use the liquidity bands applied in these third countries. 

Boerse Stuttgart considers that the MiFID II/MiFIR tick size regime will need to be further assessed over time before clear conclusions regarding its impact can be drawn. The impact of the tick size regime is likely to differ between markets and effects should therefore be analysed both at a European and local level.

In light of the present matter of tick size regime on trading venues for third country instruments, Boerse Stuttgart would also like to reiterate the need to apply the tick size regime consistently and as soon as possible to all possible execution venues. The artificially wide tick sizes for third country instruments are not only a case of competitive disadvantage for trading venues in the Union versus non-EU trading venues, but also reflects the unlevelled playing field within the EU. Systematic internalisers are currently not subject to the tick size regime and can easily unfairly compete with regulated markets and MTFs on the basis of price improvements which are not possible on the latter due to large tick sizes. We therefore urge regulators and policy makers to ensure that systematic internalisers are not only required to comply with the tick size regime for orders up to standard market size, but are fully captured by the tick size regime irrespective of the order size.

Regarding implementation of the tick size regime, Boerse Stuttgart considers that there are several issues that should be addressed. These issues currently prevent the goal of a harmonised tick size regime from being achieved and are outlined in our response.
<ESMA_COMMENT_ACDR_1>


a. 
: Do you agree with the proposed amendments to RTS 11 described above? If you do not, please explain why and what alternative you would suggest.
<ESMA_QUESTION_ACDR_1>
ESMA’s publication of the consultation paper on 13th July 2018 on proposed amendments to RTS 11 aims to address issues in relation to the minimum tick size applicable to instruments where the main pool of liquidity is located outside the EU (third country instruments). As recalled by ESMA, the liquidity bands used to define the tick sizes under Article 49 MiFID II – together with the instrument’s price level – are based on the Average Daily Number of Transactions (ADNT) on the Most Relevant Market in the Union. Third country instruments are, based on this methodology, traded on the basis of trading activity within the Union; trading activity taking place outside the EU is not considered. This methodology has the fundamental drawback of misestimating the liquidity of the instrument when the trading activity outside the EU is much higher than reflected in the EU ADNTs. This leads to artificially broad tick sizes for third country shares in the EU and: 

b. potentially puts European trading venues at a competitive disadvantage with their third country venues counterparts; 
c. increases implicit transaction costs without economic background for market participants trading on EU venues. 

Therefore, Boerse Stuttgart welcomes the ESMA initiative to amend RTS 11 to account for the actual trading activity of third country instruments outside the Union. We consider that option d) may strike a reasonable balance between the regulatory objectives of harmonising tick sizes for non-EU shares across the EU, avoiding competitive distortions between the EU and third countries, as well as within the EU, and establishing a workable and efficient process. However, we consider that targeted amendments to this option are required to effectively deliver on these objectives. In the next sections, we explain in more details why we consider these amendments necessary and present an amended proposal. 

Areas to consider further
The proposal favoured by ESMA (proposal d) on page 10 of the Consultation Paper) suggests that third country instruments are identified based on their trading activity outside the EU being higher than within the EU and having been admitted to trading in a non-EU jurisdiction. National Competent Authorities (NCAs) of trading venues where those instruments are traded would need to coordinate and determine a more suitable liquidity band on a case by case basis. Instruments where the EU ADNT is lower than one are excluded as well as depositary receipts. From a practical perspective, ESMA stated that they would not modify their system, not update their database and NCAs would be responsible to coordinate the process to determine adjusted ADNTs and communicate to all relevant NCAs and trading venues under their supervision. 

Boerse Stuttgart understands how complex the issue is and that a simple solution may be difficult to establish as third country instruments following a tick size regime different from the instruments listed in the EU would add complexity, also because data in third countries may not always be retrieved easily. However, we would like to point out some drawbacks in the proposal favoured by ESMA and propose a modified solution. 

1. Scope of third country instruments: ESMA qualifies shares with the most liquid trading venue located outside the EU – and admitted to trading in a non-EU jurisdiction as third country instruments. This approach has the merit of simplicity but fails to provide a predefined set of instruments to assess. There appears to be some circularity in the process which could introduce uncertainty since it is only if the turnover outside the EU can be retrieved that the instrument can qualify as a third country instrument and the ADNT can be adjusted. However, where turnover or any other comparable figure cannot be retrieved, the ADNT cannot be adjusted. 

Therefore, Boerse Stuttgart would instead suggest that third country instruments could be identified either based on trading activity outside of the EU or by the fact that the legal headquarter of the issuer is established outside the EU. This approach would mean that a set list of instruments for which the liquidity band shall be adapted could be produced. It would also be helpful in assessing dual listed shares, i.e. shares admitted to trading on more than one market on the same day at the request of the issuer. Moreover, by combining two criteria, the coverage ratio is maximized while the probability to miss relevant instruments and/or produce false positives is low. 

2. Data collection for third country instruments: Since turnover figures from outside the EU is the central criterion for an instrument to qualify as third country instrument, the proposal would require screening of all instruments listed on a trading venue and a comparison on a case by case basis of the trading activity in the EU and outside of the EU. This would mean retrieving data for hundreds of instruments. However, this data may not be publicly available and retrieving it could require access to data providers and dedicated subscriptions, which could be costly. Turning towards data providers might also entail further costs, besides the data cost itself, in terms of time and human resources. Data vendors’ systems allow for searches on a tick level, which is the identifier to select an instrument and a trading venue. One single instrument can be found under several hundreds of identifiers and each one would need to be entered manually in the system. The human and data cost is here tremendous and would require weeks of work on data.

3. Coordination between NCAs: The ESMA proposal implies that NCAs would need to identify all other NCAs that supervise venues trading third country instruments on a case by case basis and set up a process (potentially different from one NCA to the other) to determine adjusted ADNTs. We understand that ESMA’s intention is to establish cooperation among NCAs as a tool to promote regulatory convergence and harmonised application of the respective tick size bands across Member States. However, we consider that the proposed process would be overly burdensome and may create some obstacles for swift adoption of the new regime.

Therefore, Boerse Stuttgart would instead propose that the NCA which is the most relevant market in the EU for the instrument would be responsible for collecting data and determining the adjusted liquidity band. The proposed ADNT adjustments would then be communicated to ESMA and other NCAs and corrections could be possible. This would mean a simplified and more efficient process compared with the cumbersome and lengthy exercise of identification of all relevant NCAs combined with the proposed coordination process.

Acknowledging ESMA’s intent to design the regime for non-EU shares by close references to the existing regime as of Article 49 MiFID II, we would also like to point out that the current regime does not entail any form of ex ante coordination. Therefore, we do not see any particular evidence or necessity to deviate from that logic but argue for an approach that is less cumbersome whereby NCAs would only have to interact where the determination of the ADNT and/or the assignment into liquidity bands is incorrect. 

4. The need to establish a level playing field: It is important that the current competitive advantage for third country venues coming from smaller tick sizes/smaller implicit costs does not turn into a competitive advantage for EU trading venues when trading third country instruments. Therefore, where the main pool of liquidity is located in third countries following the EU tick size regime, NCAs and trading venues in the Union should use the liquidity bands applied in these third countries, , without any possibility for NCAs to adopt a modified ADNT higher than the one applied in the reference market. We believe this would be in line with the overall EU tick size regime to avoid regulatory arbitrage and competition between venues based on tick sizes. 

5. Communication of adjusted ADNT: According to ESMA’s proposal, the communication process would not be centralized with ESMA and relies on NCAs reaching out to trading venues. This would not guarantee a consistent application of the tick size regime across the EU and there is a high probability that the process will fail. The proposal also means that market participants would not have access to a centralised publication of information on third country instruments which would undoubtedly mean significant additional costs of communication for trading venues both on a yearly and ad hoc basis (including to establish dedicated pages on their websites and publication of official documents informing on new tick sizes). Those costs might become prohibitive for smaller trading venues, such as retail platforms.

Boerse Stuttgart would instead suggest that ESMA consolidates and publishes adjusted ADNTs centrally. It appears crucial that the delegation agreement between NCAs and ESMA also covers this aspect as it would be the only way to ensure a consistent application of the tick size regime in the EU. We acknowledge that ESMA is investigating the arrangements making this possible and would urge ESMA to officially centralize and publish the information, in particular via its FITRS database. 

Boerse Stuttgart’s modified proposal for the process 
Boerse Stuttgart would like to present a modified proposal for adjusting tick sizes for non-EU shares which would function as follows:

· Step 1: Each NCA will identify a list of third country instruments based on either the trading activity outside of the EU or by the fact that the legal headquarter of the issuer is located outside the EU. The lists of non-EU shares shall be communicated to ESMA, merged and published centrally. 

· Step 2: Based on information available in FITRS, NCAs will be able to identify the third country instruments where they are the most relevant market in the EU. For those instruments, the relevant NCA – the one which is the most relevant market in the Union - will determine the adjusted ADNT based on trading activity outside the EU. In order to do so, NCAs can use data which is publicly available in case they cannot retrieve relevant data directly from third country venues. The only limitation is the case of third country venues applying the EU tick size regime where the EU adjusted ADNT is bound to the ADNT provided in those countries. 

· Step 3: The respective NCA is then required to provide ESMA with the adjusted ADNT which ESMA will publish in the FITRS database. All trading venues will then be able to retrieve the information for non-EU instruments from a unique source. In case an NCA discovers that, for an instrument where it is not in charge of the determination of the ADNT, the ADNT has been wrongly adjusted they may follow the same process as for EU instruments where the NCA of the most relevant market is contacted directly. 

We understand this process would work without making any wide-reaching technological changes to FITRS and ESMA would not be required to do research as it receives the list of third country instruments from all NCAs in the EU. When changes to the ADNT are made, NCAs would have to be informed the following day in order to allow trading venues to adjust the relevant ADNTs two days later. 

Proposed amendments
Following the above reasoning, Boerse Stuttgart would propose the below changes to the proposal presented by ESMA.

8. The competent authority for a specific share which either has its legal headquarter established outside the Union or its main pool of liquidity located outside the Union may, for that share, adjust the average daily number of transactions calculated as per the procedure prescribed under paragraphs 2 to 7 so as to take into account more comprehensive trading data and ensure that trading in the concerned share is not unduly constrained and does not create disorderly trading conditions. 

Prior to this adjustment, the competent authority for the that share shall estimate the proposed adjusted average daily number of transactions and  coordinate with communicate this to ESMA. the competent authorities of the other trading venues operating in the Union where this share is also traded to ensure that they agree with the proposed adjusted average daily number of transactions. Pending such an agreement between those competent authorities, The average daily number of transactions calculated in accordance with the procedure set out in paragraphs 2 to 7 shall continue to apply up until two days after ESMA has published the adjusted ADNT.

9. For all third country instruments where the legal headquarter of the issuer is established outside of the Union or where the main pool of liquidity is located outside of the Union, and where the tick size regime applied in the third country follows Annex 1 RTS 11, the adjusted ADNT cannot be higher than the ADNT determined in the third country.

For all instruments that are dual listed and where the legal headquarter of the issuer is established in the Union but the main pool of liquidity is located outside of the EU, tThe possibility to make adjustments to the average daily number of transactions as set out in paragraph 8 shall be limited to shares for which the two following conditions are fulfilled: (a) the competent authority for the relevant share proposing the adjustment shall be able to reasonably demonstrate, based on numerical evidence, to ESMA that the most liquid trading venue for that share is located outside the Union. 

(b) In any case, the possibility to make adjustments to the average daily number of transactions as set out in paragraph 8 shall be limited to shares for which the average daily number of transactions calculated in accordance with the procedure set out in paragraphs 2 to 7 is equal to or greater than one.

Dual listed instruments are instruments for which the issuer has explicitly requested an admission to trading on a trading venue in the EU and on a trading venue in a third country, and for which a prospectus or equivalent information document was produced by the issuer and approved by the relevant competent authority or market operator, where appropriate, prior to admission to trading on the EU and third country venues.

10. Competent authorities, the day after they agreed on an adjusted average daily number of transactions as set out in paragraph 8, shall communicate this adjusted average daily number of transactions to the trading venues in their respective jurisdiction where the relevant share is admitted to trading or traded.
The trading venues shall apply the adjusted average daily number of transactions the day two days after it has been communicated to them. ESMA shall communicate until 1.00 pm CET latest prior the two days the change will become effective.

<ESMA_QUESTION_ACDR_1>


1. : Do you agree not to include depositary receipts in the scope of instruments for which the ADNT could be adjusted? If not, please provide evidence supporting their inclusion.
<ESMA_QUESTION_ACDR_2>
Boerse Stuttgart agrees with ESMA’s proposal not to include depositary receipts in the scope of instruments. <ESMA_QUESTION_ACDR_2>

2. : Do you agree with ESMA’s assessment that the first months of application of the new tick size regime have not fundamentally called into question the calibration of this regime? If not, please provide evidence of any detrimental effects that you consider the current regime is causing.
<ESMA_QUESTION_ACDR_3>
Boerse Stuttgart considers that the MiFID II/MiFIR tick size regime will need to be further assessed over time before clear conclusions regarding its impact can be drawn. The impact of the tick size regime is likely to differ between markets and effects should therefore be analysed both at a European and local level.

Regarding the AMF report on the impact of the tick size regime referenced by ESMA in the consultation, Boerse Stuttgart considers that the report presents some methodological issues. For example, the report compares the market between December 2017 and January 2018, whereas a longer time series would be necessary to draw any representative conclusions on the impact of MiFID II/MiFIR. The choice of the periods is also arguable: low volumes, lower activity or else are usually observed in December and the opposite in January. In term of conclusions, the AMF argues that the higher executions costs occurring for orders between 10k and 100k EUR are borne by high frequency traders that execute small orders, while large institutional investors benefit from the less granular tick size. This is only true when comparing relative execution costs between small and large orders – execution costs increase relatively more for small orders than for large orders. The absolute costs, however, increase for both, small and large order executions. Additionally, as small orders are affected in particular, one can argue that the less granular tick sizes under the new regime lead to higher execution costs for retail investors.

Regarding ETFs, one FESE member (Deutsche Börse) has observed a significant increase in the average spread for some very liquid ETFs that have been subject to a tick size increase. During the same time period, a majority of liquid ETFs that were not subject to a tick size increase, on the contrary, saw decreased spreads. 

From our perspective, these findings clearly demonstrate the negative impact of artificial tick size increases in highly liquid ETFs where spread formation is constrained as a result of the tick size increase. Consequently, investors have to bear a significant increase in average implicit transaction costs, limiting the attractiveness of ETFs compared to alternative financial instruments providing exposure to the same underlying, including derivatives which are not regulated by a mandatory tick size regime.

In light of the present matter of tick size regime on trading venues for third country instruments, Boerse Stuttgart would also like to reiterate the need to apply the tick size regime consistently and as soon as possible to all possible execution venues. The artificially wide tick sizes for third country instruments are not only a case of competitive disadvantage for trading venues in the Union versus non-EU trading venues, but also reflects the unlevelled playing field within the EU. Systematic internalisers are currently not subject to the tick size regime and can easily unfairly compete with regulated markets and MTFs on the basis of price improvements which are not possible on the latter due to large tick sizes. We therefore urge regulators and policy makers to ensure that Systematic internalisers are not only required to comply with the tick size regime for orders up to standard market size, but are fully captured by the tick size regime irrespective of the order size.

Regarding implementation of the tick size regime, Boerse Stuttgart considers that there are several issues that should be addressed. These issues currently prevent the goal of a harmonised tick size regime from being achieved and are outlined below. 

1. Determination of Most Relevant Market 
For new securities, Boerse Stuttgart is of the understanding that until the most relevant market in terms of liquidity is determined, the most relevant market should be the trading venue where the financial instrument is first admitted to trading or first traded. However, it is not clear how ESMA is determining which venue is the relevant one in this instance.

Boerse Stuttgart considers that where new securities are admitted to more than one market on the same day at the request of the issuer, the most relevant market should be determined based on the country of incorporation of the issuer. This would be in line with the solution adopted for bonds.

2. Lack of transparency and timing of publication 
There is still a lack of clarity regarding the publication of the tick size data. While the timing of the annual publication is clearly set out in the RTS, there is no clarity on the timing of potential ad-hoc updates. Boerse Stuttgart does not consider this process satisfactory as it prevents trading venues from planning ahead and securing the required resources for the review and implementation of such changes to ensure consistent application of updates. 

Therefore, Boerse Stuttgart urges ESMA to establish clear timelines to ensure that: 

· The market is advised at least one day in advance that the file will be updated. 
· Updates are always published by a stated time of the day. We suggest 13.00 CET. 
· Trading venues should have 2 days to implement the changes e.g. if ESMA publishes an updated file on Monday 14 May, trading venues should implement the changes effective for trading on Wednesday 16 May. 

3. Procedures to update the ESMA database
Boerse Stuttgart would like to recall that trading venues have not yet received any instructions as to how and where they shall provide updates on Average Daily Number of Transactions (ADNT). This issue concerns several circumstances that repeatedly occur:

a. New listings - Estimated ADNT 
RTS 11 Article 3(5) states that competent authorities shall estimate the ADNT before the first admission to trading or first day of trading of a financial instrument. However, trading venues currently do not have the possibility to inform relevant authorities of the estimated ADNT for a new listing and currently all new listed instruments are automatically assigned to the highest liquidity band (LB6). Moreover, trading venues understand that when assigning the tick size for a new listing they should aim to apply the appropriate liquidity band. However, there are no channels to inform other European trading venues of the appropriate liquidity band in case it differs from LB6.

b. Actual ADNT after four weeks of trading
RTS 11 Article 3 (6) states that the actual ADNT shall be published four weeks after the first day of trading in order to assign a tick size liquidity band. However, trading venues currently cannot update the ADNT based on actual data 4 weeks after the first trading day. Therefore, there has been no update on tick sizes communicated for new listed instruments since 3 January 2018. This is due to the fact that the tick sizes cannot be adjusted as the communication channel between venues remains the tick size file/ESMA database and trading venues have not been informed on how to submit data. The current situation is harmful to the liquidity of some instruments which continue to trade under too granular tick sizes.

Boerse Stuttgart would strongly suggest that calculations for the first 4 weeks of trading are conducted by ESMA based on data provided on a daily basis by all trading venues. This would allow: 1) automatically determining the most relevant market based on the highest turnover and 2) selecting the ADNT to apply to all venues based on the previous calculation.

c. Corporate actions - Estimated and actual ADNT for selected corporate actions 
RTS 11 states that competent authorities have the possibility to request a change in the ADNT if they anticipate a corporate action to have a significant impact on the liquidity of the relevant instrument. However, as explained above, there is no technical solution to make such an update to the tick size file/ESMA database. Please also note that some NCAs have not provided any approval nor any guidance on the procedures to apply in case of corporate actions.

Boerse Stuttgart urges ESMA to develop a standard EU procedure for trading venues to submit the data to either NCAs or ESMA, which allows for automatic calculations. 

d. Yearly tick size review
ESMA has been collecting the relevant information for the calculation of the ADNT since January 2018.  However, RTS 11 Article 3.1 only refers to the competent authorities calculating the ADNT and “ensuring the publication” but do not specify the division of tasks between ESMA and NCAs nor the means of publication. 

Boerse Stuttgart suggests that ESMA proceeds with the calculations for the yearly ADNT to apply on each 1 April for the following year to ensure consistency between the data received on a daily basis by ESMA and the ADNT to apply to all EU venues. We suggest that:

· Calculations are made by ESMA by 1 March and communicated to all NCAs.
· NCAs verify the calculations before final acceptance.
· ESMA database is updated on 1 April.
<ESMA_QUESTION_ACDR_3>

3. : Do you consider that ESMA should introduce some clarifications regarding ETFs within the scope of the mandatory tick size regime? If yes, please explain which ones.
<ESMA_QUESTION_ACDR_4>
Boerse Stuttgart considers that a procedure to harmonise the identification process of ETFs falling under the tick size regime across all European trading venues is necessary. However, since ESMA indicates that they do not wish to radically change the regime for ETFs, Boerse Stuttgart would like to propose an industry initiative, to be approved by individual NCAs, to address the issue. 

Boerse Stuttgart’s following recommendations account for the complexity of determining whether an ETF has exclusively invested equities that fall under the scope of the mandatory tick size regime for equities, as well as the unpredictability of the changes in ETF compositions and changes in the scope of equities that fall under the tick size regime. Boerse Stuttgart considers that the applicability of the tick size regime should be evaluated on a yearly basis and the evaluation should remain valid for one year.

The proposal reflects that trading venues may only have limited insight into the composition of ETF portfolios at any given point of time. Therefore, it will be nearly impossible for trading venues to continuously monitor the portfolio composition of thousands of ETFs listed on European trading venues for portfolio changes that may trigger changes in the application of the tick size regime for the respective ETFs.
Furthermore, in order to ensure a consistent and harmonised application of the tick size regime across all trading venues in the EU, ESMA may consider publishing a list of all ETFs subject to the tick size regime on its website. We understand that defining a process for gathering and publishing such data will create an additional effort, but believe these resources are well spent to remove uncertainty from trading venues when determining whether an ETF is subject to the tick size regime or not.

Relevant legislative provisions
According to MiFID II/MiFIR Level 2:

· The tick size regime applies to all EU and non-EU shares and depository receipts as soon as they are traded in the EU;
· The tick size regime applies to ETFs which are constituted solely of equities or a basket of equities. 
· The relevant underlying financial instruments of an ETF tracking an index are the index components included in the index rather than the actual physical portfolio of financial instruments held by the ETF. 
· If one index component is not subject to the tick size regime, the ETF is consequently out of scope.

This understanding is based on Commission Delegated Regulation 2016/588 (RTS 11) that states:
“The correlation between exchange-traded funds (ETFs) and the underlying equity instruments renders it necessary to determine a minimum tick size for ETFs having as underlying shares and depositary receipts.” (Recital (5)). 

According to Article 2(4), the requirements for minimum price increments shall only apply to ETFs with underlying financial instruments which are solely equities subject to the tick size regime or a basket of such equities. However, ETFs having financial instruments which are not shares or depositary receipts as their underlying should not be subject to a mandatory tick size regime.

Following the applicable provisions and considering the practical concerns outlined above, Boerse Stuttgart would like to propose the following recommendations for the application of the tick size regime to ETFs: 
· The applicability of the tick size regime should be evaluated once a year, on 1 March, for application on 1 April. The evaluation would remain valid for one year, until the next evaluation is done. This process would, in terms of timeline, match the process already in place for shares and depositary receipts.
· The applicability of the tick size regime was initially evaluated based on information provided by ESMA on 6 December 2017. Following the timeline proposed above, the next evaluation of the application of the tick size regime shall take place on 1 March 2019.
· The applicability of the tick size regime would be evaluated on the basis of the list of shares and depositary receipts published by ESMA in the FIRDS database.
· Where an ETF’s underlying instruments are all in the scope of RTS 11, orders and quotes of that ETF should follow a tick size which is equal to or greater than the one corresponding to:
· the liquidity band in the table in the Annex corresponding to the highest average daily number of transactions; and 
· the price range in that liquidity band corresponding to the price of the order, as per RTS 11 Article 2(3).
· Where one or more ETF’s underlying instruments are not in the scope of RTS 11 individual trading venues are free to apply their own defined tick sizes.
<ESMA_QUESTION_ACDR_4>

4. CBA: This first question aims at identifying the category of firm/entity you belong to:
<ESMA_QUESTION_ACDR_5>
	Category 
	Number of employees 
	Total turnover in 2017 (in millions euros

	Trading venue
	[1-50]
	TYPE YOUR TEXT HERE


	
	[51-250]
	TYPE YOUR TEXT HERE

	
	[251-1000]
	116.

	
	>1000
	TYPE YOUR TEXT HERE

	Sell-side firm 
	[1-50]
	TYPE YOUR TEXT HERE

	
	[51-250]
	TYPE YOUR TEXT HERE

	
	[251-1000]
	TYPE YOUR TEXT HERE

	
	>1000
	TYPE YOUR TEXT HERE

	
	
	Assets under management on 31/12/2017 (in millions euros)

	Buy-side firm
	[1-50]
	TYPE YOUR TEXT HERE

	
	[51-250]
	TYPE YOUR TEXT HERE

	
	[251-1000]
	TYPE YOUR TEXT HERE

	
	>1000
	TYPE YOUR TEXT HERE

	Other (please specify) 
	[1-50]
	TYPE YOUR TEXT HERE

	
	[51-250]
	TYPE YOUR TEXT HERE

	
	[251-1000]
	TYPE YOUR TEXT HERE

	
	>1000
	TYPE YOUR TEXT HERE



<ESMA_QUESTION_ACDR_5>

5. CBA: (Not for trading venues) Based on the definition of third country shares provided in the draft RTS, how often do you trade any of those instruments on an EU trading venues (on average):
<ESMA_QUESTION_ACDR_6>
Choose an item.
 <ESMA_QUESTION_ACDR_6>

6. CBA: (For trading venues only) Based on the definition of third country shares provided in the draft RTS, how many shares traded on your trading venue would be eligible for a revised tick size regime? Which percentage of the total number of shares traded on your trading venue does this account for? Which percentage of total turnover does this account for?
<ESMA_QUESTION_ACDR_7>
	Third country shares (shares for which the most liquid venue is located outside the EU and traded at least once a week on the most liquid EU venue) 

	As of 30/06/2018

	Number of third country shares traded on your trading venue 

	637

	% of total number of shares traded on your trading venue meeting the third country share definition
	67


	% of total share trading attributable to shares meeting the third country share definition during 1H2018
	N/A


	Market share in those third country shares (average) 
If average is not meaningful, please provide a range of %  
	N/A due to missing data




<ESMA_QUESTION_ACDR_7>

7. CBA: Based on the draft RTS, which impacts do you expect from the revised tick size regime for third country shares?
<ESMA_QUESTION_ACDR_8>
	Revised tick size regime
	Positive Impact 
	Negative impact 

	Impact on your business model/ organisation/ client relationship 

	TYPE YOUR TEXT HERE

	Significant costs for client communication (new procedure as well as the list of third country instruments and the adjusted ADNTs - given that no centralisation of information is planned with ESMA) both on a regular and ad hoc basis. With regard to the coordination process between CAs proposed by ESMA, the process would appear non-transparent to market participants.

	Impact on your revenues

	Identified third country instruments where the ADNT is adjusted shall allow for an increase in liquidity thanks to more granular tick sizes and lower implicit costs compared to the tick sizes under the non-adjusted ADNT. The extent of the increase in traded volumes however cannot be evaluated as instruments could not be identified at this stage as no methodology has been established to determine the adjusted ADNTs.
	The costs of implementation which we expect significant (see Q9) of the revised tick size regime would negatively impact our revenues.

	Impact on market structure (e.g. principal vs agency trading, etc.)

	SIs currently benefit from a competitive advantage due to unduly wide tick sizes and spreads on third country instruments traded in the Union. Tighter tick sizes would allow for a more levelled playing field between trading venues and SIs in the Union. But Boerse Stuttgart would in general, in order to fix the competitive advantage enjoyed by SIs, urge regulators and policy makers to ensure that SIs are not only required to comply with the tick size regime for orders up to standard market size, but are fully captured by the tick size regime irrespective of the order size.
Compared to third countries, the tick size in the Union could get more aligned with the third country tick size regime. However, the adjustment remains limited. For instance, compared to the US where the tick size is 0.01 for instruments with a price equal or higher than 1US$, an adjusted ADNT above 9,000 would still translate into a wider tick size in the Union if the instrument price is below 50.
	TYPE YOUR TEXT HERE


	Impact on market liquidity and execution costs
	Liquidity shall potentially improve with reduced implicit costs where the liquidity band will be set to a higher level than the non-adjusted one.
	Liquidity might deteriorate with higher implicit costs where miscalibration of the ADNTs would translate into spreads artificially wider than the spreads in the third country venue.

	Other impacts. Please elaborate  
	TYPE YOUR TEXT HERE

	TYPE YOUR TEXT HERE




<ESMA_QUESTION_ACDR_8>

8. CBA: Is there any specific provision in the draft RTS that you would expect to be a source of significant concerns or cost? If so, please elaborate
<ESMA_QUESTION_ACDR_9>
[bookmark: _GoBack]Please note that all statements with respect to compliance costs hereafter (including Q 9-11) are based on the assumption that operations required due to the proposed amendments to RTS 11 are delegated from the NCA to Boerse Stuttgart as supervised the trading venue.

Boerse Stuttgart has identified additional points that would be a source of significant concerns or costs. Some of them have been mentioned in the response to Q1, be it the selection and the data collection for third country instruments, the coordination process between CAs and the bilateral communication process between CAs and trading venues. Besides, we would like to mention the following source of costs:

1. The selection of third country instruments is based on the turnover outside the Union which will translate into a costly and lengthy process. Practically the latter requires to retrieve the information for all instruments (considering that instruments with their main pool of liquidity cannot be pre-selected – the procedure proposed by ESMA is an ex post procedure where an instrument is a third country instrument only when the turnover outside the Union could be retrieved). The public availability of data is to be demonstrated but as much as turnovers are usually available on a trading venue level, it is less obvious that data on an instrument level is freely downloadable. Turning towards data providers is a solution that is not adapted to the exercise because too costly. Those systems allow for searches on a tick level, which is the identifier for an instrument and a trading venue. One single instrument can be found under several hundreds of identifiers and each one shall be entered manually in the system. The staff and data costs are substantial and would require weeks of data treatment.
2. The communication process between CAs, CAs and trading venues and to market participants all parties will have to inform and be informed of the list of third country instrument with an adjusted ADNT. In particular, the lack of centralised publication will require active communication from trading venues to their market participants both on a yearly basis and ad hoc basis each time a third country instrument is listed in the Union. Those points also raise the following issues: Will it be possible for CAs to propose an adjusted ADNT ahead of the new listing day? Would CAs be able to adjust ADNTs before the four-week estimate of the EU ADNT is published?
<ESMA_QUESTION_ACDR_9>

9. CBA: Please provide an indication, even a rough one, of compliance costs (in thousands of euros)
<ESMA_QUESTION_ACDR_10>
	Draft amendment to RTS11
	a. IT costs 
	b. Training costs
	c. Staff costs
	d. Other costs (please identify)
	Total cots ( if a, b, c or d are not available separately) 

	One-off costs 

	Trading system to be recalibrated outside of the yearly releases. Currently the trading system is directly fed with input from FITRS.
	- Training of one full time employee (FTE) to retrieve data on turnover and number of transactions for third country instruments – within and outside the Union - from various sources.
- Training of one FTE to run the estimations for adjusted ADNTs for the identified third country instruments.
	- FTE(s) to retrieve data for shares only, select instruments with ADNT above 1 and comparison with EU turnovers.
- FTE (s) to process the calculation of the adjusted ADNTs.
- FTE to check and enter the new ADNTs into the trading system.
- Customer Service to ensure visits, emails and phone calls to members to inform on the new tick size regime and informing on the affected instruments 
	- Data vendors’ costs to retrieve turnover of shares outside the Union.
- Costs of establishing a procedure to evaluate appropriate liquidity band for identified third country instruments.
- Communication costs with the need to inform market participants of the change in tick size regime for third country instruments.
	Because we were not able to identify the adequate and full scope of data sources for turnover and number of transactions, and because IT costs would require more time to be estimated, we cannot provide an estimate of the costs. We would however consider at this stage that the total costs would amount to a minimum a 5-digit number.


	Recurring costs (on an annual basis}
	Trading system to be recalibrated outside of the yearly releases. Currently the trading system is directly fed with input from FITRS 
	Potentially on an ad hoc basis:
- Training of one full time employee (FTE) to retrieve data on turnover and number of transactions for third country instruments – within and outside the Union - from various sources.
- Training of one FTE to run the estimations for adjusted ADNTs for the identified third country instruments.
	On an annual and ad hoc basis:
- FTE(s) to retrieve data for shares only, select instruments with ADNT above 1 and comparison with EU turnovers.
- FTE (s) to process the calculation of the adjusted ADNTs.
- FTE to check and enter the new ADNTs into the trading system.
- Customer Service day to day business to ensure visits, emails and phone calls to members to inform on the tick size regime and informing on the affected instruments..
	On an annual and ad hoc basis:
- Data vendors’ costs to retrieve turnover of shares outside the Union.
- Communication costs with the  need to inform market participants of the changes in the liquidity band for some third country instruments. 
	Because we were not able to identify the adequate and full scope of data sources for turnover and number of transactions, and because IT costs would require more time to be estimated, we cannot provide an estimate of the costs. We would however consider at this stage that the total costs would amount to a minimum a 5-digit number.



<ESMA_QUESTION_ACDR_10>

10. CBA: Taking into account the size of your firm, would you qualify overall compliance costs as “low”, “medium” or “high”?
<ESMA_QUESTION_ACDR_11>
High
<ESMA_QUESTION_ACDR_11>
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