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[bookmark: _Toc280628648]Responding to this paper 
ESMA invites responses to the questions set out throughout its Consultation Paper on draft RTS under the new Prospectus Regulation (ESMA31-62-802). Responses are most helpful if they:
· respond to the question stated;
· contain a clear rationale; and
· describe any alternatives ESMA should consider.
ESMA will consider all responses received by 9 March 2018.
Instructions
In order to facilitate analysis of responses to the Consultation Paper, respondents are requested to follow the below steps when preparing and submitting their response:
· Insert your responses to the questions in the Consultation Paper in the present response form. 
· Please do not remove tags of the type <ESMA_QUESTION_PR_1>. Your response to each question has to be framed by the two tags corresponding to the question.
· If you do not wish to respond to a given question, please do not delete it but simply leave the text “TYPE YOUR TEXT HERE” between the tags.
· When you have drafted your response, name your response form according to the following convention: ESMA_PR_nameofrespondent_RESPONSEFORM. For example, for a respondent named ABCD, the response form would be entitled ESMA_PR_ABCD_RESPONSEFORM.
· Upload the form containing your responses, in Word format, to ESMA’s website (www.esma.europa.eu under the heading “Your input – Open consultations”  “Consultation on draft RTS under the new Prospectus Regulation”).
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly indicate by ticking the appropriate checkbox on the website submission page if you do not wish your contribution to be publicly disclosed. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.


Data protection
Information on data protection can be found at www.esma.europa.eu under the heading “Data  protection”.
Who should read the Consultation Paper
The Consultation Paper may be of particular interest to investors, issuers, offerors or persons asking for admission to trading on a regulated market as well as to any market participant who is affected by the new Prospectus Regulation (Regulation (EU) 2017/1129).



General information about respondent

	Name of the company / organisation
	Deutsche Derivate Verband e.V.
	Activity
	Choose an item.

	Are you representing an association?
	☒
	Country/Region
	Germany


Introduction
Please make your introductory comments below, if any:

<ESMA_COMMENT_ PR_1>
This paper constitutes the response by the Deutsche Derivate Verband e.V. (DDV), the German Derivatives Association, to the European Securities and Markets Authority ("ESMA") in connection with its "Consultation Paper on draft RTS under the new Prospectus Regulation (ESMA31-62-802)". 

The DDV is the industry representative body for the 15 leading issuers of derivatives in Germany. The DDV’s members are among the most important certificate issuers in Germany, representing more than 90 percent of the total market. Furthermore, the Association’s work is supported by sixteen sponsoring members, which include the Stuttgart and Frankfurt Stock Exchanges, as well as finance portals and other service providers.

The DDV’s aim is to improve the general political and regulatory conditions for structured products in Germany and at European level, and to encourage increasing numbers of private investors to choose certificates and warrants. The objectives of DDV therefore include making the products more understandable and transparent, as well as protecting investors. Together with its members, the DDV advocates the establishment and promotion of industry standards and self-regulation. As a political advocacy group, the DDV is involved in various national and European legislative initiatives by issuing position papers and petitions. 

DDV members have established various programmes for the issuance of structured products targeting retail investors in both the domestic German market and the markets in other EU Member States. In this context, the DDV and its members have a vital interest in the proper functioning of the retail structured products markets and, accordingly, in ensuring that retail investors are adequately protected. However, the DDV and its members also believe that such investor protection should not unduly limit the retail investors' freedom to choose which structured products to invest in and should, in particular, take into account the individual investors' experience. 

Given its aims as an industry body, the DDV has provided answers to the questions relevant to prospectuses for retail debt securities. The DDV is in particular grateful for this opportunity to share its views on selected topics in respect of the proposed draft RTS under the new Prospectus Regulation

[bookmark: _GoBack]Whilst the DDV by and large agrees with ESMA's approach taken in the "Consultation Paper on draft RTS under the new Prospectus Regulation (ESMA31-62-802)" for "advertisements" and "supplements", the DDV wishes to in particular highlight the practical importance of further flexibility for issuers in presenting their "key financial information in the summary". The DDV, however, strongly disagrees with ESMA's proposal for "data and machine readability" and in particular considers the additional data to be submitted by the issuers (in particular applying the general principle of subsidiarity) as far too onerous and burdensome.
<ESMA_COMMENT_ PR_1>


1. 

Key financial information in the summary

Q1 : Do you agree that the KFI extracted from the issuer’s historical financial information should be sign-posted?
<ESMA_QUESTION_PR_1>
The DDV generally agrees with ESMA that any key financial information ("KFI") disclosed in the prospectus summary should be appropriate to investors according to whether they are investing in equity or non-equity securities. In the DDV's view, however, there is no need for the rigid requirement that the KFI extracted directly from the issuer’s historical financial information should be sign-posted. This holds in particular true where the issuer reproduces audited financial information only. 

In fact, an issuer should have full flexibility to sign-post the KFI disclosed in the prospectus summary (if considered necessary and helpful for investors by this issuer). This would then allow the issuer to adapt any KFI disclosed to the nature of its activities and to use a sign-posting only if appropriate to investors. 

This approach would also be in line with ESMA's view that issuers should also be given the flexibility to highlight their KFI in the summary section, not only by using information extracted directly from their historical financial information, but also by using Alternative Performance Measures ("APMs") from elsewhere in the prospectus. As further proposed by ESMA, only if the issuer chooses to include APMs on a voluntary basis, some explanation and sign-posting on the APMs in the summary might be added by way of footnotes (which should not be included in the maximum length limit of the summary) if considered necessary and helpful for investors by this issuer. In all cases, however, a full explanation of APMs, in accordance with the APM Guidelines will be included in (the body of) the prospectus where the APMs appear.

For the DDV's consideration regarding the limitation of additional line items or APM, please see the response to Q2.
<ESMA_QUESTION_PR_1>



Q2 : Would you suggest the inclusion of specific templates for other types of issuer? Please specify and explain your reasoning.
<ESMA_QUESTION_PR_2>
The DDV generally considers the specific templates proposed by ESMA as sufficient. 

Further guidance should, however, be offered on the meaning of the term "Special Purpose Vehicles" and "non-financial entity" to ensure a consistent interpretation of the rules and disclosure by issuers across the Union. This holds in particular true in relation to Special Purpose Vehicles, since the annex V proposed by ESMA seems to imply that Special Purpose Vehicles do only issue asset backed securities. In this context, it should also be clarified that Special Purpose Vehicles, which are consolidated by a financial entity shall be treated as "financial entity" for these purposes.

Moreover, the DDV generally welcomes that an issuer shall in accordance with the proposed Art. 2 (4) of the Regulation have the discretion to include additional line items or APM to the summary overall on a voluntary basis. The DDV, however, considers the limitation to three additional line items or APMs as being too strict. As long as the summary complies with its maximum length limit, there should be no further restrictions on the line items or APM disclosed by an issuer in the summary.
<ESMA_QUESTION_PR_2>



Q3 : Do you agree that cash flow from operations is the most useful measure of cash flow for non-financial entities issuing equity and that cash flow from financing activities and cash flow from investing activities are not so relevant for investors in equity securities?  
<ESMA_QUESTION_PR_3>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_PR_3>



Q4 : Do you think that investment companies which are subject to capital requirements should be required to include regulated capital ratios in their summary?
<ESMA_QUESTION_PR_4>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_PR_4>



Q5 : Do you agree with the proposal to allow the use of footnotes to describe APMs or could this result in lengthy footnotes and complicated explanations?
<ESMA_QUESTION_PR_5>
Further to the DDV's response to Q1, the DDV welcomes ESMA's proposal to allow the use of footnotes to describe APMs in the summary. In this context, it should be clarified that the use of footnotes shall not be required anytime when APMs are described in the summary, but that it shall be in the responsibility of the issuer to add explanations by way of footnotes if and to the extent considered necessary and helpful for investors by this issuer. It should, in the DDV's view, also be clarified that these footnotes are not included in the maximum length limit of the summary.
<ESMA_QUESTION_PR_5>



Q6 : Do you agree that issuers should be given flexibility to present pro forma financial information as additional columns to the relevant tables or as a separate table? If not, should a format be mandated, bearing in mind the page limit for the summary as well as the requirement for the summary to be comprehensible?
<ESMA_QUESTION_PR_6>
The DDV agrees with ESMA that issuers should have flexibility how to present pro forma financial information, in particular depending on the overall structure of the summary. As a practical matter, the DDV is mindful that the use of too many columns in a table in the summary (table) might jeopardize its readability and comprehensibility for investors. 
<ESMA_QUESTION_PR_6>



Q7 : Do you agree that complex financial information in the summary should be presented according to its presentation in the prospectus? If not, please specify and provide alternative ways of presentation.
<ESMA_QUESTION_PR_7>
The DDV generally agrees with ESMA that complex financial information in the summary shall be presented accordingly to its presentation in the prospectus. However, where such presentation in the summary would, in the issuer's view, jeopardize its readability and comprehensibility for investors, issuers should still  have flexibility regarding the presentation of complex financial information.
<ESMA_QUESTION_PR_7>



Q8 : Which financial measures are most useful for retail investors to determine the health of a credit institution? Do you consider that the CET1 is comprehensible for retail investors? Please specify.
<ESMA_QUESTION_PR_8>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_PR_8>



Q9 : Do you agree that it should be mandatory for credit institutions to disclose SREP information in relation to Common Tier One Equity, the minimum prudential capital requirements, the Total Capital Ratio and the Leverage Ratio in the summary?
<ESMA_QUESTION_PR_9>
The DDV agrees with ESMA that it should be mandatory for credit institutions to disclose SREP information in relation to Common Tier One Equity, the minimum prudential capital requirements, the Total Capital Ratio and the Leverage Ratio in the summary. In this context, it should in the DDV's view be clarified that there is no obligation to include these financial information in a prospectus in case that the issuer is not obligated to produce these financial information in accordance with its applicable accounting standards or legal requirements.
<ESMA_QUESTION_PR_9>



Q10 : Do you agree with the choice of measures for insurance companies?
<ESMA_QUESTION_PR_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PR_10>



Q11 : Do you think it would be useful for retail investors to include a measure of historical performance for closed end funds in the summary?
<ESMA_QUESTION_PR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_PR_11>



Q12 : Given the page limit for the summary please provide your views on which items of historical financial information would be most useful for retail investors.
<ESMA_QUESTION_PR_12>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_PR_12>



Q13 : Would the issuer, offeror or person asking for admission to trading incur costs if the proposed provisions are adopted? If so, please specify the nature of such costs, including quantifying them.
<ESMA_QUESTION_PR_13>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_PR_13>



Data and machine readability

Q14 : Do you believe that the data related to the amount raised should be made mandatory? Please explain your reasons.
<ESMA_QUESTION_PR_14>
The DDV strongly disagrees with ESMA that the data related to the amount raised (i.e. the number of securities and their actual price per unit) should be made mandatory. Whilst the DDV acknowledges some added value in terms of investor protection in the context of the issuance of equity securities, where also the amount that is actually raised might indeed have an "important dimension from an economic standpoint", this does not apply in those cases where notes, certificates or warrants are being issued/offered under a base prospectus on a final term basis. 

Usually final terms will include an up-to-amount, which would be submitted to the relevant NCA. This up-to-amount implies only the maximum number of securities an issuer may sell to the investors. In most cases this maximum amount will not be fully used by the issuer and is therefore not a viable source of information for the investors and ESMA facilitating comparisons and analysis of the relevant market. 

In light of this rather limited benefit, requiring the amount raised as a further data item would in the DDV's view not strike the right balance between the interests of ESMA to allow for proper and exhaustive classification of data and issuers, because it would be in any case far too onerous and burdensome for both NCAs and issuers from whom the data will be obtained. Applying the general principle of subsidiarity, the DDV is in particular of the view that ESMA should first retrieve existing data, which is already available to ESMA (submitted, for example, in accordance with Art. 21 (5) of the Prospectus Regulation), then require the ESAs to submit relevant data, and then - only to the extent necessary – require the issuers to provide any (still) outstanding data. 

From a more general perspective, the DDV would even challenge ESMA's underlying assumption that the extensive list of proposed 16 new data items resulting in overall 33 data items in Annex VII could add any value in this regard, whilst striking the right balance. This holds in particular true since these data items would need to be delivered on a single ISIN basis, resulting in an enormous amount of data. In any case, it should in the DDV's view be ensured that the relevant "data fields" also allow for multi-issuances input; please see the DDV's response to Q18.
<ESMA_QUESTION_PR_14>



Q15 : Do you agree with the data items that have been identified as necessary for the purpose of classification as well as to allow for the compilation of the annual report under Article 47 of the Prospectus Regulation? Would you like to propose any additional items or suggest items that should in your view be deleted? Please explain your reasons.
<ESMA_QUESTION_PR_15>
Further to the DDV's response to Q14, the DDV considers the number of data items as excessive and far too burdensome for issuers, in particular since some of the data items identified should already be available to ESMA (cf. for instance, item 9 "Issuer standardised name" or item 11 "Guarantor standardised name", which should in the DDV's view already be part of the relevant LEI).

In addition to these "redundancies" and the missing technical flexibility to include multi-issuances input in the relevant "data fields" (please see the DDV's response to Q18), there are also some incorrect references within the "data fields", e.g. in item 11, where the reference under the heading "Formats and standards to be used for reporting" should be to "guarantors" rather than to "offerors". 

Finally, not all "data fields" proposed by ESMA do actually apply to structured products, e.g. item 22, which is based on the incorrect understanding of ESMA that all securities are issued with a certain denomination, whilst structured products are often issued without a denomination.
<ESMA_QUESTION_PR_15>



Q16 : Do you agree with the ESMA proposal to maintain the current system in place whereby NCAs submit data to ESMA in XML format as the practical arrangement to ensure that such data is machine readable? Do you agree that, by keeping the data submission system unchanged, adaptation costs are minimised for the market at large?
<ESMA_QUESTION_PR_16>
The DDV agrees with ESMA to maintain the current setup. It is an established and functioning workflow and adaptation costs will be minimised for all market participants.
<ESMA_QUESTION_PR_16>



Q17 : Do you agree that the proposed amendment to the technical advice on prospectus approval could contribute to provide clarity on the way data referred to in Annex VII are collected by NCAs?
<ESMA_QUESTION_PR_17>
Further to the DDV's response to Q14, the DDV acknowledges that the proposed amendment will provide clarity on the way data will be collected. Nevertheless, the amount of data to be collected does in the DDV's view not strike the right balance between the interests of ESMA to allow for proper and exhaustive classification of data and issuers, because it would be in any case far too burdensome for NCAs and issuers.
<ESMA_QUESTION_PR_17>



Q18 : Do you have suggestions in relation to how the efficiency, accuracy and timeliness of the data compilation and submission process can be further improved? In your experience, is there any specific reporting format or standard that you would deem most appropriate in this context?
<ESMA_QUESTION_PR_18>
It would, in the DDV's view, be a procedural improvement in the context of multi-issuances, if issuers could provide one single data list for all securities included in one set of final terms rather than per security (ISIN) contained in the final terms. The data list provided in these cases of multi-issuances represented in a single set of final terms could be a XML file that will include all necessary data for all securities comprised in these final terms. 

This provision of data would also be in line with common market standards how information is given to the clearing system(s) and therefore be a procedure issuers are already familiar with. 
<ESMA_QUESTION_PR_18>



Advertisements

Q19 : Do you consider that an advertisement should contain at least a hyperlink to the website where it is published and where available and technically feasible additional information that would facilitate tracing the prospectus? Please provide examples of the additional information that you think would be helpful to include in the advertisement.
<ESMA_QUESTION_PR_19>
In the DDV's view, the formats of advertisements are too diverse as to always contain a hyperlink to the website where the relevant advertisement is published. In addition, such information seems, depending on the actual means of advertisement, to be only of limited benefit for potential investors. The DDV proposes that issuers should be given the flexibility to use hyperlinks in advertisements as well as to add additional information in the advertisements if considered necessary and helpful for investors by the relevant issuer. 

The DDV, though, recognises the added value in terms of investor protection to include, where possible, a hyperlink as to where investors are or will be able to obtain the prospectus. In this context, it should in the DDV's view be clarified that a hyperlink to the website of the issuer dedicated to the publication of prospectuses is sufficient and that no deep link is required. 
<ESMA_QUESTION_PR_19>



Q20 : Do you consider that the definition for complex securities set out in para 140 provides clarity to issuers and would be helpful in deciding when the comprehension alert referred to in Article 8(3)(b) of the PRIIPs Regulation should be included in an advertisement?
<ESMA_QUESTION_PR_20>
The DDV considers that the approach proposed by ESMA would provide clarity under which circumstances a product should be considered as complex and, consequently, be helpful for issuers in deciding when the comprehension alert should be included in an advertisement.
<ESMA_QUESTION_PR_20>



Q21 : Do you agree with the requirements suggested for Article 12 of the RTS? If not, please provide your reasoning.
<ESMA_QUESTION_PR_21>
Whilst the DDV agrees with the proposed requirements of Article 12 (1), (3) and (4) of the RTS, the DDV generally doubts that there is any added value for investors in terms of investor protection by requiring (in accordance with Article 12 (2) of the RTS) the factual repetition of warnings, which are included in a prospectus anyway. Please see the response to Q22 below.
<ESMA_QUESTION_PR_21>



Q22 : In particular, do you agree with the requirement to include warnings in advertisements? Do you consider that the suggested warnings are fit for purpose in terms of investor protection?
<ESMA_QUESTION_PR_22>
The DDV disagrees with ESMA that the proposed warnings should be a requirement for advertisements.

Most proposed warnings will already be part of the summary of the prospectus and including them in an advertisement would result in a redundant repetition of warnings and not add any further investor protection. In fact, investors are already sufficiently protected by the product governance requirements of Article 9 of the Commission Delegated Directive (EU) 2017/593. The mandatory inclusion of warnings would in the DDV's view simply result in an unnecessary lengthening of the advertisements.

In the DDV' view, it should be sufficient that investors are able to clearly identify an advertisement as such. As proposed by ESMA, any advertisement in written form should contain the wording "Advertisement" in a prominent place, while in the context of oral advertisements (e.g. broadcasted over the radio or the television) the nature of the communication should be clearly expressed at the beginning of the message. This would help investors, before deciding to invest, to easily differentiate between an advertisement and a prospectus, so that retail investors do not mistake an advertisement for the prospectus. 
<ESMA_QUESTION_PR_22>



Q23 : Would the issuer, offeror or person asking for admission to trading incur costs if the aforementioned provisions are adopted? If so, please specify the nature of such costs, including whether they are one-off or ongoing and, quantify them.
<ESMA_QUESTION_PR_23>
The DDV expects that no additional major costs shall occur if these provisions are adopted. Nevertheless, it seems in the DDV's view possible that issuers will incur some additional minor costs in adapting existing systems and workflows.
<ESMA_QUESTION_PR_23>



Supplements

Q24 : Do you agree that Article 2 of the First Commission Delegated Regulation should be carried over, in its entirety, to Level 2 under the new regime?
<ESMA_QUESTION_PR_24>
The DDV generally agrees with ESMA that Article 2 (Obligation to publish a supplement) of the First Commission Delegated Regulation should be carried over, in its entirety, to Level 2 under the new regime. This approach would, in the DDV's view, ensure continuity of the existing requirement for issuers to assess (on a case-by-case basis) if and when a supplement to the prospectus is required.
<ESMA_QUESTION_PR_24>



Q25 : Do you agree that the additional requirements identified from ESMA’s draft technical advice should also be included.
<ESMA_QUESTION_PR_25>
The DDV generally agrees with ESMA's proposal, but understands that where the issuer has discretion not to include profit forecasts or estimates in a prospectus, obviously no supplement would be required. From a more general perspective, it should, in the DDV's view, be in the discretion of an issuer to determine whether a supplement would be required. 
<ESMA_QUESTION_PR_25>



Q26 : Do you agree that the publication of audited financial statements by an issuer of retail debt or retail derivative securities should not trigger the requirement to publish a supplementary prospectus?
<ESMA_QUESTION_PR_26>
The DDV agrees that the publication of audited financial statements by an issuer of retail debt or retail derivative securities should not automatically trigger the requirement to publish a supplementary prospectus. It should, in the DDV's view, be in the discretion of an issuer of retail debt or retail derivative securities to determine whether a supplementary prospectus is required in case of the publication of audited financial statements. While most issuers will in this case probably supplement their prospectuses, such publication of a supplement should not be mandatory. 

This approach would, in the DDV's understanding, also not jeopardize retail investor protection, in particular since the audited financial statements will be published by the issuer anyway and investors in retail debt or retail derivative securities will, consequently, have knowledge of any new material financial information in relation to the issuer.
<ESMA_QUESTION_PR_26>



Q27 : Would the issuer, offeror or person asking for admission to trading incur costs if the aforementioned provisions are adopted? If so, please specify the nature of such costs, including quantifying them.
<ESMA_QUESTION_PR_27>
The DDV expects that no major costs would be incurred by adopting the aforementioned provisions. This holds in particular true since these provisions are already in place and embedded in the German market practice. 
<ESMA_QUESTION_PR_27>



Publication

Q28 : Do you agree that only Article 6(1)(c) and 6(3) of the Second Commission Delegated Regulation need to be carried over to Level 2 under the new regime?
<ESMA_QUESTION_PR_28>
The DDV agrees that only Article 6(1)(c) and 6(3) of the Second Commission Delegated Regulation need to be carried over to Level 2 under the new regime. 

In this context, the DDV expressly welcomes the changes proposed by ESMA, in particular as regards Article 6(1)(c) and the usage of hyperlinks.  

The DDV agrees with the NCAs' feedback that issuers have difficulty meeting the requirement of not including hyperlinks in the prospectus, except in relation to information incorporated by reference. It is not always possible for issuers to remove hyperlinks from the information included in the prospectus and in particular from the information incorporated by reference. In practice, this requirement often adds significant burden to the process of drawing up a prospectus. For this reason, DDV agrees with ESMA's proposal to permit the inclusion of hyperlinks in the prospectus and to include  a statement alongside which clarifies that the information on the website to which the hyperlink leads does not form part of the prospectus and has not been subject to scrutiny or approval by the NCA. 

Moreover, the DDV also welcomes the proposed simplification of the wording of the current Article 6(3) and the clarification by ESMA that any disclaimer in relation to those investors not targeted by an offer refers to a disclaimer on the website and not in the prospectus itself. 
<ESMA_QUESTION_PR_28>



Q29 : Do you agree that no other publication provisions of the new Prospectus Regulation need to be specified by way of RTS? If not, please identify the provisions which should be specified.
<ESMA_QUESTION_PR_29>
The DDV agrees that no other publication provisions of the new Prospectus Regulation need to be specified by way of RTS. 
<ESMA_QUESTION_PR_29>



Q30 : Do you believe that the proposed publication provisions will impose additional costs on issuers, offerors or persons asking for admission to trading? If yes, please specify the type and nature of such costs, including whether they are one-off or on-going, and quantify them.
<ESMA_QUESTION_PR_30>
The DDV expects that no additional major costs  would be incurred in respect of the proposed publication provisions. Nevertheless, it seems in the DDV's view possible that some additional minor costs will be incurred by issuers.
<ESMA_QUESTION_PR_30>
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