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Observations and Thoughts on the 13 July 2017 ESMA Consultation Paper

Background

NAFOP was founded in 2005 as the Italian association of "Fee only financial planners”, signing up
approximately 300 members (including natural and legal persons) from across Italy. It aims to regulate, protect
and develop the professional practice of its members as well as promote principles governing their work.

NAFOP's members meet the characteristics described in art. 3 of MIiFID 1, subsequently confirmed in art.
3 of MIFID 2, and currently provide investment advice in Italy in accordance with the regulations that the
Italian government has enacted pursuant to the mentioned EU directives. Indeed, Italy's government exercised
the right provided in said directives by issuing the provisions in arts. 18-bis and 18-ter of the Consolidated
Law on Finance (Italian Legislative Decree no. 58 of 24 February 1998) as well as the ministerial decrees no.
206/2008 and 66/2012. Compared to the Directive, these national regulations further restrict the scope of
operations of the fee only financial planners that NAFOP represents by excluding the transmission of orders.
They also require said entities to comply with extremely stringent objective and subjective independence
requirements that are stricter than those subsequently established by MIFID 2 for the “advice on an
independent basis”, which indeed can be provided by investment firms. Said requirements forbid any business
and organisational relationship with financial intermediaries and investment firms as well as any compensation
except for the fee paid directly by the client.

Thus, in 2007 Italian lawmakers took a clear stance that they have constantly maintained over the years:
investors will be able to continue seeking investment advice from duly regulated entities other than financial
intermediaries or investment firms, and that therefore are entirely free of conflicts of interest. This way, they
confirmed that fee only financial planners are professionals, as they have always been bound to their clients
by a professional service agreement.

The fact that the entities operating today in Italy pursuant to the mentioned arts. 18-bis and 18-ter of the
Consolidated Law on Finance qualify as professionals is relevant to the Guidelines under consultation.

We believe that the absence of any conflict of interest represents the most appropriate condition for
conducting a high-quality suitability assessment. Certainly, the absolute subjective independence of our
members is the main reason why investors enter into an advisory agreement for a fee with them.

We should stress that fee only financial planners provide exclusively advice, therefore it is in their best
interest to give the highest quality advice: the client has no other reason for doing business with them, unlike
in the case of intermediaries and investment firms.

The fact that the planner is completely independent allows them to always recommend the best solution
in terms of risk—including divestment, if necessary. This encourages the planner to learn as much as possible
about the client and facilitates this task, as the client is more willing to share important information with a
trusted professional than a financial intermediary.
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The investor's heuristic approach brought to light by behavioural finance studies can more easily surface
in the context of the relationship with the trusted professional, and can be more easily corrected. Finally,
independence makes it expedient for the planner to share as much as possible the rationale for the
recommended decisions with the client.

Regulating the suitability assessment by establishing procedures and limits is especially useful in the case
of planners that act as intermediaries and place financial instruments, and whose interests therefore diverge
from the client's. Conversely, in the opposite case it is appropriate to lay out the principles of said assessment,
giving planners more freedom over the method as well as the conclusions they draw based on the information
gathered from clients.

In addition, in the case of fee only financial planners, clients should be free to delegate — if they so wish
and consciously decide to — their trusted professional to learn more about investment instruments and make
appropriate decisions. There is no reason for planners to use this delegated authority against their client's
interests, and the client benefits from not having to conduct in-depth analyses that are technically challenging
and time-consuming. In other words, it is natural and appropriate to subject fee only financial planners to
disclosure requirements towards clients similar to those for other professions.

Given the complex needs of the suitability assessment, the information gathering and client profiling
process imposed by MIFID protects investors and must be a requirement for those that, in addition to providing
advice, act as financial intermediaries or place financial instruments: those with goals other than providing
advice can have an immediate and direct interest in forgoing or manipulating the suitability assessment.

“Professional” fee only financial planners are in a very different position: they have a direct and crucial
interest in helping the client set realistic objectives and correctly perceive risks.

Of course, NAFOP is not suggesting to relieve the entities it represents from the requirement of performing
a proper suitability assessment, but it is proposing to place more emphasis on the end result, rather than the
means to achieve it. We can reasonably trust that it is in the professional's interest to advance the interests
of its client. It also helps investors that the professional they specifically selected and paid exclusively for
advice can serve them with a customised approach.

What we are proposing is certainly feasible because the planners subject in Italy to arts. 18-bis and 18-ter
of the Consolidated Law on Finance are not directly subject to the EU provisions in MiFID 2 and the MiFID 2
Delegated Regulation — pursuant to the mentioned art. 3 of MIiFID 2 —but to requirements to be defined by
analogy.

It is in this spirit that we submit the following observations, answering some of the questions in the
consultation.

Q1: Do you agree with the suggested approach on the information to be provided on the
suitability assessment and specifically with the new supporting guidelines on robo-advice?
Please also state the reasons for your answer.

We agree with the suggested approach on the information to be provided to the client on the suitability
assessment. However, we would like to point out that the provision of advice on an independent basis — and
more so when provided by entities subject in Italy to arts. 18-bis and 18-ter of the Consolidated Law on
Finance — tends to make the importance of this assessment and the client's interest in having a proper
assessment emerge in its own right: in this context, the client chooses to specifically pay for such an
assessment. We therefore recommend diversifying the regulations on the suitability assessment by introducing
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more detailed and specific requirements and procedures for those cases where the client does not directly pay
for the advice, while allowing a greater degree of freedom in the case of advice on an independent basis.

Q2: Do you agree with the suggested approach on the arrangements necessary to understand
clients and specifically with how the guideline has been updated to take into account behavioural
finance and the development of robo-advice models? Please also state the reasons for your
answer.

Q3: Do you believe that further guidance is needed to clarify how firms should assess clients’
ability to bear losses?

NAFOP's members are professionals that often maintain ongoing relationships with their clients in order to
provide advice on the management of a diverse investment portfolio considered as a whole. In this context,
these professionals have seen that the best suitability assessment benefits from having an ongoing relationship
with the client and is unlikely to emerge from a questionnaire. Generally, our members develop the relationship
with the client through several initial meetings, and it is becoming standard practice to summarise the issues
discussed at these meetings not only in a questionnaire, but also in a comprehensive written report subject to
revisions over time. This would be too onerous of a requirement for planners that are part of financial
intermediaries, as they maintain relationships with hundreds of clients. However, we suggest expressly
allowing the entities subject to art. 3 of MiFID 2 to use more sophisticated methods to assess the characteristics
of the client other than a simple questionnaire.

Q5: Do you agree with the suggested approach on the topic of ‘updating client information’?
Please also state the reasons for your answer.

We agree with the suggested approach. However, we would like to point out that the planner operating in
Italy pursuant to arts. 18-bis and 18-ter of the Consolidated Law on Finance exclusively provides advice, and
has therefore no interest in either updating or allowing the client to update his or her risk profile based on
specific transactions.

Q6: Do you agree with the suggested approach to conduct the suitability assessment for a group
of clients, especially where no legal representative is foreseen under applicable national laws?
Please also state the reasons for your answer.

We consider the suggested approach to be very appropriate. We also believe that the circumstances in which
our members operate — providing advice that is directly paid for by the client — should be regulated by giving
the planner considerable freedom in identifying investors, who have a direct interest in the performance of
the investments (the investor or investors), and the person receiving advice (the client) — of course within the
context of professional responsibility. Please note that fee only financial planners subject in Italy to arts. 18-
bis and 18-ter of the Consolidated Law on Finance do not trade client assets nor transmit orders. Clients are
under no obligation to act on the recommendations received and, if they do, independently choose the
intermediary to act on them. Therefore, they make investment decisions independently. In addition, these
planners know only what clients tell them concerning the investments they make. We believe this freedom
must be balanced by requiring planners to clearly set out how they assessed the client on the one hand and
the investor/investors on the other, as well as to inform and make the client responsible for these criteria.
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Q8: Do you agree with the additional guidance provided with regard to the arrangements
necessary to ensure the suitability of an investment? Please also state the reasons for your
answer.

We completely agree with the suggested guidelines on this matter. However, we believe that, concerning the
suitability of investments, it is necessary to address more in-depth, potentially in a specific section, the issue
of portfolio suitability and the relevant margin for assessing the suitability of the individual instruments in the
portfolio.

Our members usually provide advice on an ongoing basis about the management of a diversified investment
portfolio that includes several and significantly different assets. In this context, a financial instrument that, in
theory and when considered alone, carries too much of a risk for a given investor profile, when included in
limited proportions in a broad portfolio, it can help diversify and reduce risks because of the inverse correlations
with the other assets.

In our opinion, it should be expressly stated that the client can enter into a relationship with the planner
requiring a suitability assessment of the portfolio as a whole, regardless of the theoretical suitability of
individual assets. Of course, this consent must be informed and explicit, but we believe that the regulations
should clearly state that this is one of the allowed approaches to defining and providing suitable investment
advice.

Q9: Do you agree with the suggested approach for ensuring that firms assess, while taking into
account costs and complexity, whether equivalent products can meet their clients’ profile? Please
also state the reasons for your answers.

We agree with the suggested guidelines. However, we would like to point out that our members — because of
the mentioned specific characteristics — have no interest in recommending instruments and investments
products that are more expensive and complex than others. The relevant requirements should therefore be
fine-tuned to account for the nature of the planner and the relevant interests.

Q10: Do you agree with the suggested approach for conducting a cost-benefit analysis of
switching investments in the context of portfolio management or investment advice? Please also
state the reasons for your answer.

In general, the suggested guidelines on this matter are certainly necessary. However, when investment advice
is the only service provided, and therefore there are no conflicts of interest, it is necessary as well as possible
— without prejudice to the protection of the investor — to relieve the planner from excessive disclosure
requirements on the recommendations given based about changes in market conditions, especially when it
comes to managing a diverse portfolio of securities and units in UCITSs.

Yours faithfully,

Cesare Armellini
President of NAFOP
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